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United States Court of Appeals 


For tur District or CoLumsia Crrcvit 
No. 15,429 


Jost Marta GasteLum-Quivoxes, Appellant, 
v. 


Wits P. Rocers, Attorney GrxeraL, Appellee, 


Appeal from the United States District Court for the 
District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTION 


This is an appeal from an order of the District Court 
granting appellee’s motion for summary judgment (J.A. 
53). Jurisdiction below arose under D. C. Code, sections 
11-305 and 11-306; 28 U. S. Code, section 1331; section 10 
of the Administrative Procedure Act, 5 U. S. Code, section 
1009. Jurisdiction of this Court is conferred by 28 U. 8. 
Code, section 1291. 


STATEMENT OF THE CASE 


Appellant sued below to enjoin the Attorney General 
from deporting him (J.A. 1-3). The deportation order was 
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based on a finding that appellant had been a member of 
the Communist Party in 1949 and 1950, and hence was de- 
portable under section 241(a)(6)(C) of the Immigration 
and Nationality Act, 8 U. S. Code, see. 1251(a) (6)(C) (JA. 
30). The record before the Immigration and Naturaliza- 
tion Service was made part of the record below (J.A. 5), 
and is included in the record on appeal. 


Appellant, a Mexican national, entered the United States 
for permanent residence in 1920, at the age of ten. He 
has resided here continuously since that date. He is mar- 
ried and has two children and five grandchildren, all born 
in the United States. (J.A. 4.) 


Two witnesses gave testimony in support of the charge 
of Communist Party membership. Daniel Searletto ' testi- 
fied that he had seen appellant at about fifteen Party meet- 
ings in 1949-1950, some of which may not have been closed 
meetings, and had collected dues from the appellant (J.A. 
46-50). Fabian Elorriaga also testified that he had seen 


appellant at Party meetings. At one point he testified that 
he had scen appellant at three or four mectings a month 
over the three year period of 1949-1951. At another he 
testified that he only recalled appellant attending two or 
three meetings.” (J.A. 33, 45-46.) 


This was the sole evidence on the subject of member- 
ship. There was no evidence as to the nature of appel- 
lant’s membership, or that he had ever engaged in any 
Party activity, or that he had ever said anything in the 


1In another proceeding, the Subversive Activities Control Board considered 
certain testimony of Scarletto “¢questionable,’’ and refused to credit it. See 
Modified Report of the Board in Brownell v. Communist Party of the United 
States, Docket No. 51-101, p. 123, ftn. 1, filed in this Court in Communist 
Party v. Subversive Activities Control Board, No. 11,850. 


2 The Board of Immigration Appeals did not resolve this conflict in 
Elorriaga’s testimony, stating that the inconsistency was immaterial, since 
under either version, appellant wax a ‘‘member’’ of the Communist Party, 
sce infra, pp. 3-4, 
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Party meetings*. Appellant refused to testify, relying on 
his privilege against self-incrimination (J.A. 30). 


The Special Inquiry Officer found appellant deportable 
(J.A. 27-28) * and on November 14, 1957, the Board of Im- 
migration Appeals affirmed. (J.A. 29-33.) The Board 
based its findings principally on the testimony of Searletto 
stating: 


“The fact of Communist Party membership could be 
found upon the testimony of witness Scarletto alone. 
Searletto collected Communist Party dues from the 
[appellant]: he attended many closed mectings of the 
Communist Party with him; and he observed the [ap- 
pellant] over a reasonable period of time.’’ (J.A. 30.) 


As to Elorriaga, the Board stated: 


“There is an inconsistency in the testimony of 
Blorriaga as to the number of times he saw the [ap- 
pellant] in attendance at the 45th Concentration Club. 
The witness testified on May 1, 1956 that he recalled 
about two or three meetings of the 45th Concentration 
Club at which he had seen the [appellant]. Previ- 
ously, on April 30, 1956, he had testified that he had 
seen the [appellant] at about three or four meetings 
a month over a period of about three years. We do not 
find it necessary to resolve the conflict which was not 


3 In its opinion of November 14, 1957, the Board of Immigration Appeals 
recited that there was testimony ‘‘that for several months, an attempt was 
mado to make the respondent [appellant] a leading figure in a unit of the 
Communist Party’? (J.A. 30). This testimony was not otherwise identified 
and there does not appear to be anything in the transcript of the testimony 
before the Immigration Service to support this recital, In any cvent, an 
‘¢attempt’? by others does not constitute activity of the appellant. More- 
over, the Board made no finding on this testimony and did not rely upon it. 


4 Tho Special Inquiry Officer after reviewing the testimony made the follow. 
ing finding (J.A. 25): 


“6T find that the respondent [appellant] attended cloxed Communist 
Party mectings, attendance at which was restricted to members of the 
Party, that the respondent paid dues to the Communist Party, and that 
he was a member of the Communist Party. These findings are bolstered 
by the fact that the respondent refused to testify at the deportation 
hearing.’’ 
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noticed at the hearing since we regard Elorriaga’s 
testimony as corroborative and it establishes that the 
[appellant] was a member of the Communist Party.”’ 
(J.A. 32-33) © 


On December 9, 1957, the Supreme Court decided Rowolilt 
v. Perfetto, 355 U. S. 115, holding that an alien who had 
been a member of the Communist Party was not deportable 
because his membership had not been sufficiently significant 
to satisfy the statute. Thereafter, counsel for appellant 
moved the Board of Immigration Appeals to reconsider ap- 
pellant’s case in the light of the Rowoldt decision. (J.A. 
34-35) On May 12, 1958, the Board ordered the deporta- 
tion hearing reopened, stating in part as follows (J.A. 36- 
37): 


‘Neither by testimony at the hearing nor as in 
Rowoldt’s case by statements under oath prior to the 
hearing has the respondent given information which 
would challenge the normal inference which would flow 
from the fact that one who joined a political party, 
joined knowing that it was a political party. . . . Here 
we have nothing to prevent the drawing of the normal 
inferences which flow from the joining of a political 
party and long association with it.... 


‘Normally, reopening would be denied. However, 
we shall reopen proceedings because we believe it to 
be in the best interest of both the government and 
alien. If judicial review is sought in this case and the 
court declares that we are wrong in our evaluation of 
Rowoldt, the Service, if it has evidence bearing on the 
nature of the respondent’s membership, will be re- 
quired to bring new proceedings, and the respondent 


3 In its opinion of May 12, 1958 (J.A, 34-37), the Board reeapitulated its 
findings as follows: 


‘¢Mombership in the Communist Party was found to have been extab- 
lished on the testimony of government witness, Searletto, who testified 
that he had collected Communist Party dues from the respondent and 
had attended closed mectings of the Communist Party with him and the 
general corroboration offered by the testimony of government Witness, 
Elorriaga.’’ (J.A. 35) 


te) 


will be faced with the prospect of defending himself 
before the administrative authorities and perhaps 
again seeking judicial review. .- - There was little 
development of the respondent’s awareness of the 
fact that he belonged to a political organization, We 
have previously pointed out that there is some con- 


fusion in the testimony of Blorriaga.”’ 


At the reopened hearing, no additional evidence was in- 
troduced by either side. (J.A. 44) The Special Inquiry 
Officer again held that appellant was deportable, relying 
upon a prior decision of the Board of Immigration Ap- 
peals to the effect that ‘‘a claim to exemption from deport- 
ability under the Rowoldt decision’? must fall where there 
+s evidence of Communist Party membership and the alien 
refuses to testify. (J.A. 41-42) 


On appeal, the Board of Immigration Appeals again 
affirmed, stating (J-A. 44): 


“The record establishes membership. We believe 
it establishes meaningful membership. Our previous 


opinion has set forth our reasoning.” 


The case was decided below on cross-motions for sum- 
mary judgment, each supported by the administrative rec- 
ord. The district court (Holtzoff, J.) recited the evidence 
as follows (J.A. 51): 


“‘Tn this case witnesses Elorriaga and Searletto tes- 
tified that during the period here involved they were 
members of the Communist Party and on numerous 0¢- 
casions saw the plaintiff at closed meetings of the 
Communist Party, to which only Party members were 
admitted. The plaintiff declined to testify and offered 
no testimony cither through himself or any other wit- 
ness.”” 


From this statement the court concluded (J.A. 52): 


“Since the testimony offered by the Government was 
uncontroverted and unexplained by the alien, the hear- 
ing examiner had a right to act upon it, especially as 
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it was fortified by the unfavorable inference that might 
be drawn from the alien’s failure to give testimony. 

. Accordingly this Court finds no basis on which 
the conclusion of the administrative agency may prop- 
erly be set aside.’’ 


STATUTES INVOLVED 
Section 241(a)(6)(C) of the Immigration and National- 
ity Act, 8 U. S. Code, see. 1251(a) (6) (C), provides in part: 
(a) Any alien in the United States ... shall, upon the 
order of the Attorney General, be deported who— 
* * * * 
(6) is or at any time has been, after entry, a mem- 
ber of any of the following classes of aliens: 
* * * * 
(C) Aliens who are members of or affiliated 
with (i) the Communist Party of the United 
States... .” 


Section 242(b)(4) of the Immigration and Nationality 


Act, 8 U. S. Code, see. 1252(b)(4), provides in part: 


“No decision of deportability shall be valid unless it 
is based upon reasonable, substantial and probative 
evidence.’’ 


STATEMENT OF POINTS 
1. The court below erred in granting judgment for ap- 
pellee. 


2. The court below erred in refusing to grant judgment 
for appellant. 


SUMMARY OF ARGUMENT 
I. 


Rowoldt v. Perfetto, 355 U. S. 115, established that an 
alien may have joined the Communist Party and been 
accepted by it as a member and yet not be a former ‘‘mem- 
ber” of the Party for the purpose of the deportation stat- 
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ute. Under Rowoldt, Party membership is cause for de- 
portation only if it is shown to have had a certain political 
significance. The application of the Rowoldt doctrine de- 
pends on a comparison of the facts in a given case with 
those in Rowoldt. 


The evidence in this case showed only that appellant had 
attended some Communist Party meetings and had paid 
Party dues. This evidence does not show the ‘‘meaning- 
ful association’’ required by Rowoldt. The Rowoldt rec- 
ord had far more evidence of significant membership than 
the present case; nevertheless it was held insufficient. 


I. 


The Board of Immigration Appeals argued, however, 
that the requirements of the Rowoldt case were satisfied 
because appellant had not refuted the ‘‘normal inference”’ 
of meaningful membership which flows ‘‘from the joining 
of a political party.’’ The drawing of this inference was 
erroneous. Experience amply demonstrates that member- 
ship in the Communist Party quite frequently has such 
slight significance that the Board’s inference is not a ‘‘nor- 
mal’? one. Moreover, the high standard of proof de- 
manded in deportation cases prohibits expulsion of a long 
resident alien on the basis of speculative inferences. In- 
ferences of this nature do not mect the requirement of sub- 
stantial evidence which is necessary to support adminis- 
trative orders. 


The Board’s theory erroneously shifted the burden of 
proof from the Service to the alien. The Service has the 
burden of proving that the alien is in a deportable class. 
It proved nothing more than a bare organizational member- 
ship which was not sufficient to bring the appellant within 
the deportable class. Both Rowoldt and the statute re- 
quire that the Service carry the burden of showing the 
meaningful quality of the membership and this burden may 
not be shifted to the alien. 
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II. 


The Service’s case was not ‘‘fortified’’ by the appellant’s 
silence. The appellant’s refusal to answer on Fifth Amend- 
ment grounds was not evidence and did not justify the 
Board in drawing any inferences. Further, the only per- 
missible inference that could be drawn from appellant’s 
silence was that he could not contradict the evidence of- 
fered against him. However, since the evidence offered 
against the appellant did not establish a prima facie case of 
deportability, appellant’s silence could not supply the 
missing essential element in the case. 


ARGUMENT 


L THE DEPORTATION ORDER IS NOT SUPPORTED BY ADEQUATE EVI- 
DENCE OF SIGNIFICANT MEMBERSHIP IN THE COMMUNIST PARTY 


Rowoldt v. Perfetto, 355 U. S. 115, set aside a deporta- 
tion order, for insufficiency of the evidence, against an 
alien who admittedly had been ‘‘a dues-paying member of 
the Communist Party for about a year after he entered 
the United States”? (at 121, dissenting opinion). Rowoldt 
thus established that an alien may have joined the Com- 
munist Party and been accepted by it as a member, and 
yet not be a former “cmember’’ of the Party for the pur- 
pose of the deportation statute. Under Rowoldt, Party 
membership is cause for deportation only if it is shown 
to have had a certain political significance. As the 
Court stated in Rowoldt (at 120-121, emphasis supplied) : 


“There must be a substantial basis for finding that 
an alien committed himself to the Communist Party 
sn consciousness that he was ‘joining an organization 
known as the Communist Party which operates as a 
distinct and active political organization. ...’ 


‘‘Bearing in mind the solidity of proof that is re- 
quired for a judgment entailing the consequences of 
deportation, particularly in the case of an old man 
who has lived in this country for forty years, .. . we 
cannot say that the unchallenged account given by 
petitioner of his relations to the Communist Party es- 
tablishes the kind of meaningful association required 
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by the alleviating Amendment of 1951... . From his 
own testimony in 1947, which is all there is, the domi- 
nating impulse to his ‘affiliation’ with the Communist 
Party may well have been wholly devoid of any ‘po- 
litical’ implications. ... 

‘¢ Accordingly, we are of the opinion that the record 
before us is all too insubstantial to support the order 
of deportation.”’ 


The application of the Rowoldt doctrine depends not on 
a doetrinaire analysis of such vague terms as ‘‘meaning- 
ful association”’ or ‘‘political implications,’’ but on a com- 
parison of the facts in a given case with those in Rowoldt. 
As stated by the Ninth Circuit in Niukkanen v. McAlezr- 
ander, 265 F. 2d 825, $28, aff’d, .... U. S. ...., decided 
April 18, 1960. 


“The precedent value of Rowoldt, then, is not to be 
derived from undue emphasis upon the words ‘mean- 
ingful association,’ as used in that opinion. Rather, 
it is to be gained by comparing the evidence of mem- 
bership which was there found to be insufficient with 
that contained in the record of the case under current 
consideration. ’’ 


The same approach was employed in Schleich v. Butter- 
field, 252 F. 2d 191, cert. den., 358 U. S. 814; Williams v. 
Mulcahey, 253 F. 2d 709, cert. den. 356 U. S. 946; Wellman 
v. Butterfield, 253 F. 2d 932; MacKay v. McAlexander, 268 
F. 2d 35. Similarly, Diaz v. Barber, 261 F. 2d 300, 301, 
invalidated a deportation order on the ground that ‘‘like 
Rowoldt, . . . Diaz is a small rabbit in the Communist 
hutch.”’ 


The evidence in this case showed nothing more than that 
appellant had attended some Communist Party meetings 
and had paid Party dues. Obviously such evidence does 
not show ‘“‘meaningful association’? in terms of Rowoldt. 
Rowoldt also had attended Party meetings and paid dues 
(355 U. S. at 117, 125). Moreover, Rowoldt had run a 
Party bookstore (id. at 118) and had ‘considerable, albeit 
rudimentary, knowledge of Communist history and phi- 
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losophy’”? (id. at 125, dissenting opinion). Thus the 
Rowoldt record had far more evidence of significant mem- 
bership than the present record; nevertheless, it was held 
insufficient. 


The Board of Immigration Appeals itself seems to have 
recognized that the record did not establish that appellant’s 
membership was a ‘‘meaningful association”’ in terms of 
Rowoldt. In its decision of May 12, 1958, it stated, ‘‘There 
was little development of the respondent’s [appellant’s] 
awareness of the fact that he belonged to a political or- 
ganization”. (J.A. 37) In fact, this is an overstatement, 
since there was no development of any such awareness. 
Since nothing was added on the reopening, the record re- 
mained as ambiguous as before with regard to this key 
clement of deportability. Yet, as this Court, citing 
Rowoldt, held in Brownell v. Anzalone, 102 App. D.C. 280, 
282, 252 F. 2d 844, $46: 


“Before we would allow imposition of so harsh a 
sanction as deportation—espcecially after 35 years of 
residence—we would require an unambiguous record 
which discloses clearly a properly supported basis for 
present deportation.”’ 


IL THE BOARD'S INFERENCES FROM THE EVIDENCE OF RECORD WERE 
NOT JUSTIFIABLE AND ERRONEOUSLY SHIFTED THE BURDEN OF 
PROOF TO APPELLANT 


The Board, however, reasoned that Rowoldt was satis- 
fied because appellant had not refuted the ‘‘normal infer- 
ence’? of meaningful membership which flowed ‘‘from the 
joining of a political party and long association with it.’’ 


The drawing of this inference was crroncous in several 
respects. In the first place, there was no credible evidence 
that petitioner’s association with the Party had been 


“<long.’’ 6 


6 As we have shown, supra, pp. 3-4, the Bourd’s finding of membership 
rested principally on the testimony of Searletto which showed attendance at 
approximately fifteen meetings during the period 1949-50. Elorriaya ’3 testi- 
mony was regarded as merely corroborative. 
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In the second place, experience amply demonstrates that 
membership in the Communist Party quite frequently has 
such slight significance that the Board’s inference is not a 
“normal”? one. This appears not only from the Rowoldt 
and Diaz cases, supra, but from a number of cases in which 
this Court has found it necessary to set aside or remand 
Communist deportation cases for application of the 
Rowoldt standard, even though the record contained un- 
controverted evidence of a See eg. Ramirez- 
Salse v. Rogers, No. 12,852, Estrada-Salazar v. Rogers, 
No. 13,015, Grondahl v. Sane No. 13,158, Peyro v. Rogers, 
No. 13,703, Cherner v. Rogers, No. 12,877, Larson v. Rogers, 
No. 13,003, Martinez v. Rogers, No. 13,014, Kochi v. Rogers, 
Nos. 13,264 and 13,374.7 To these may be added a recent 
decision of Judge Matthews invalidating a deportation 
order on the ground that the evidence against the alien 
was weaker than that against Rowoldt. Martinez v. 
Rogers, U.S. D.C.D.C. No. 1538-59, decided December 7, 
1959.8 


Thirdly, the high standard of proof demanded in depor- 
tation cases prohibits expulsion of a long-resident alien on 
the basis of such a speculative inference. This appears 
from the passages quoted, supra, from Brownell v. Anza- 
lone and Rowoldt. The flimsy ‘‘normal inference’’ drawn 
by the Board does not approach ‘‘the solidity of proof that 
is required for a judgment entailing the consequences of 
deportation’? (Rowoldt at 120). 


The statute expressly provides that, ‘‘No decision of 
deportability shall be valid unless it is based upon reason- 
able, substantial and probative evidence.”’ See. : 242(b) (4), 
Immigration and Nationality Act, 8 U. S. Code, see. 
1252(b) (4). This is at least as rigorous a test as the “sub- 


7In the first four of these cases, the deportation orders were set aside at 
the suggestion of the United States Attorney. 


8 The government filed a notice of appeal in the Martinez case, but after 
docketing the appeal in this Court, No, 15,618, stipulated to its dismissal, 
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stantial evidence’? requirement of section 10 of the Admin- 
istrative Procedure Act, 5 U. S. Code, sec. 1009, which is 
also applicable to deportation orders. Shaughnessy v. 
Pedreiro, 349 U.S. 48. 


The substantial evidence requirement rules out admin- 
istrative orders which rest on testimony which does no 
«more than create a suspicion of the existence of the fact 
to be established.”? National Labor Relations Board v. 
Columbian E. & S. Co., 306 U. S. 292, 300. See also Con- 
solidated Edison Co. v. National Labor Relations Board, 
305 U. S. 197, 229. It ‘‘is not satisfied by evidence which 
merely creates a suspicion or which amounts to no more 
than a scintilla or which gives equal support to inconsistent 
inferences.’? Appalachian Elec. Power Co. v. National 
Labor Board, 93 F. 2d 985, 989; Zito v. Moutal, 174 F. 
Supp. 531, 537-538. Since the Board’s ‘‘normal inference’’ 
was drawn from evidence which could just as well have 
supported a contrary inference, it fails to meet the test. 
After all, if appellant had been something more than an 
inactive member of the Party, it would have been natural 
for the witnesses against him to have recalled some par- 
ticipation by him beyond attending meetings and paying 
dues. Their failure to testify to anything else gives rise, 
it seems to us, to a ‘‘normal inference’’ that petitioner 
never did anything in the Party more noteworthy than 
what they did testify to. 


The fact is that the Board’s theory erroneously shifted 
the burden of proof from the Service to the alien. It is 
indisputable that the Service has the burden of proving 
that an alien is in a deportable class. In view of Rowoldt, 
the deportable class here involved consists not of persons 
who were organizationally members of the Communist 
Party, but only of persons whose membership had a cer- 


9 According to the Board of Immigration Appeals, Searletto ‘Sobserved 
the [appellant] over 2 reasonable period of time,’’ supra, p. 3. 
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tain political significance. The Service here proved nothing 
more than a bare organizational membership. It was not 
entitled to ‘‘infer’’ deportable membership from this show- 
ing of non-deportable membership. Rowoldt itself proves 
that the burden was on the Service to show the meaningful 
quality of the membership, and not merely the fact of or- 
ganizational membership. Rowoldt stated that ‘‘there must 
be a substantial basis for finding’’ the political awareness 
of the alien. It referred to the need for a “‘solidity of 
proof.’? It did not set aside the deportation order on a 
finding that Rowoldt’s membership was without political 
significance, but on a finding that ‘‘the dominating impulse 
to his ‘affiliation’ with the Communist Party may well have 
been wholly devoid of any ‘political’ implications.’’ 


It is true that Rowoldt testified about the nature of his 
membership in a prehearing interview. But it does not 
follow that an exculpatory statement by the alien is neces- 
sary to apply the Rowoldt doctrine. For the statute still 
places the burden of proof on the Service and requires that 
the decision of deportability be supported by reasonable, 
substantial and probative evidence. Rowoldt defined what 
had to be proved in order to establish deportable member- 
ship. It did not lay down artificial rules governing the 
source or method of proof. The Service here did not prove 
meaningful membership, and its failure to make out a 
ease can not be excused because appellant did not offer 
evidence to show that he was not deportable. 


This Court has in at least two cases recognized that the 
Rowoldt doctrine is not ousted by the alien’s failure to 
make an exculpatory statement, and that, instead, the issue 
turns on whether the evidence as a whole is sufficient to 
show meaningful association. In Cherner v. Rogers, No. 
12,877, decided May 7, 1958, and Larson v. Rogers, No. 
13,003, decided September 8, 1958, both unreported, this 
Court remanded deportation orders to the Service for re- 
consideration in the light of Rowoldt. It did so over an 
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opposition of the government which pointed out that in 
neither case had the alien made an exculpatory statement.” 


II MEANINGFUL ASSOCIATION CANNOT BE INFERRED FROM 
APPELLANT'S FAILURE TO TESTIFY 


Contrary to the view of the District Court, the Service’s 
case was not ‘fortified’? by the appellant’s silence.” 
In the first place, the appellant’s refusal to answer on Fifth 
Amendment grounds was not evidence and did not justify 
the Board in drawing any inferences. Slochower v. Board 
of Education, 350 U. 8. 551; Grunewald v. United States, 
353 U. S. 391, 421; Spector v. United States, 193 F. 2d 1002, 
1006; United States ex rel. Belfrage v. Shaughnessy, 212 F. 
2d 128, 130. 


If petitioner had not asserted tne constitutional privi- 
lege, it is possible that an inference might legitimately have 
been drawn from his silence. But in that event, the only 
permissible inference would have been that he could not 


contradict the evidence offered against him. Since this 
evidence was evidence merely of organizational member- 
ship, and not of meaningful association within the Rowolidt 
test, the inference from silence still would not have sup- 
plied the missing essential element in this case. In a re- 
cent decision, the Board of Immigration Appeals stated: 


“We have held that it is proper to draw an unfavor- 
able inference from an alien’s refusal to answer perti- 
nent questions, after a prima facie case of deportabil- 


10In the Cherner case, this Court stated that a remand was necessary be- 
cause the ‘‘Board of Immigration Appeals appears to have relied on the 
view that mere past membership in the Communist Party was sufficient to 
predicate deportation, in contrast to the view stated in Rowoldt v. Perfetto.’’ 


11 The theory upon which the district court acted is obscure. There were 
two questions before it. (1) Did the testimony make out a case of deport- 
ability under the statute? (2) Was the Service excused from making out 2 
case because the burden of proof was on appellant to show non-meaningful 
association? The opinion is silent on both of these questions, the court 
reciting only that because of appellant’s silence, the Service ‘‘had a right 
to act upon’’ the uncontroverted testimony, apparently without regard to 
whether or not that testimony established a case under the statute. 
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ity has been established. (Matter of O-, 6 I&N Dee. 
246). We do not believe a prima facie case of deport- 
ability was established here. Suspicion cannot be solid- 
ified into proof by the mere silence of respondent, 
(U. S. ex rel. Kettunen v. Reimer, 79 F. 2d 315, 517, 
C.A. 2)””? (In re Celia Jaffe, A-3322627, BIA dec., of 
Feb. 23, 1960, p. 3.) 


In the present case, a prima facie case of deportability 
was not established because there was no more than a show- 
ing of organizational membership, as distinguished from 
the necessary meaningful membership. Hence, by the 
Board’s own test, an adverse inference could not have 
been drawn from appellant’s silence even if he had not 
relied on the constitutional privilege. Similarly, in cases 
in which the Service has failed to produce substantial evi- 
dence of alleged Communist Party membership, the courts 
have invalidated deportation orders even though the alien 
failed to testify. United States ex rel. Brzovich v. H olton, 
222 F. 2d 840; Yiannopoulos v. Robinson, 247 F. 2d 655. 


CONCLUSION 


The judgment below should be reversed with directions 
to enter judgment for appellant. 


Respectfully submitted, 


Davip Ren 
JOSEPH Forer 
Forer & Rein 
711 Fourteenth Street, N. W. 
Washington, D. C., 
Attorneys for Appellant 


12In the Reimer case, the court said at 317: ‘*We have not yet reached the 
point where proof of one’s belief can rest solely upon his refusa) to answer 
questions concerning it.’’ Cf. Rudder v. United States, 96 App. D. C. 329, 
226 F. 2d 51, where this Court held that the refusal to deny that one was a 
member of an organization on the Attorney Gencral’s list was not proof of 
membership. 
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COUNTERSTATEMENT OF QUESTION PRESENTED 


Is an alien’s membership in the Communist Party suffi- 
ciently established— 


within the meaning of the term “member” as used in 
the currently-effective deportation statute, section 241 
(a)(6) of the Immigration and Nationality Act, 8 
U.S.C. 1251(a) (6)— 


‘to sustain a deportation order on proper judicial review a8 
' supported by reasonable, substantial and probative evidence, 
where: 
_ The Government has proved by uncontroverted evidence 
that the alien affiliated himself with the Communist Party 
‘ after entry by enrolling as a Party member, by paying Party 
dues, and by other acts of material Party support, and there 
' ig no evidence to show that the alien’s established, outwardly 
significant Communist Party support was not consciously in- 
‘tended to be a meaningful association having political 
implications? 
(t) 


Counterstatement of the Case 
Statutes Involved 

Summary of Argument. 
Argument: 

I. Immigration and Nationality Act provisions require an alien 
under deportation proceedings—once the Government has 
proved his overt acts showing support of the Communist 
Party—to come forward with evidence establishing he did 
not consciously intend his outwardly significant Party sup- 
port to be a meaningful association having political impli- 
cations. 

A. Congress’ deliberate omission from the Act’s depor- 
tation section of any ameliorating “voluntary,” 
etc., provision relative to aliens who were members 
or affiliates of the Communist Party after entry, 
and inclusion in the Act’s exclusion section and 
naturalization part of provisions requiring an alien 
to show the “involuntariness,” etc., of his Com- 
munist Party membership or affiliation. 

B. Congress’ change in statutory definition of term 
“sffiliation,” making any demonstrated support 
of Communist Party a rebuttable presumption 
the alien must overcome 

C. Congress had warrant for reaching its legislative de- 
termination to make demonstrated support of the 
Communist Party a rebuttable presumption the 
alien must overcome by showing his Party asso- 
ciation was innocent of any meaningful political 
implications 

TI. Appellant can gain no support from Rowoldt v. Perfetto 

II. Under the governing Immigration and Nationality Act pro- 
visions, appellant’s deportability as a Communist Party 
member after entry is indisputably supported by reason- 
able, substantial and probative evidence in the adminis- 


Iv 
TABLE OF CASES 


Bridges v. Wizon, 326 U.S. 135 (1945) 

Casey v. United States, 276 U.S. 413 (1928) 

Colyer v. Skefington, 265 F. 17 (D. Mass. 1920) 

Galvan v. Press, 347 U.S. 522 (1954) 

Kimm v. Rosenberg, 363 U.S. 405 (1960) --- 

Luria v. United States, 231 U.S. 9 (1913) 

Niukkanen v. McAlezander, 362 U.S. 390, reh. denied, 363 U.S, 825 
(1959) 

Rossi v. United States, 289 U.S. 89 (1933). 

Rowoldt v. Perfetto, 355 U.S. 115 (1957) 

Vlisidis v. Holland, 245 F. 2d 812 (3d Cir. 1957) -. 

Yee Hem v. United States, 268 U.S. 178 (1925) 


OTHER REFERENCES 

Anarchist Act of 1918. 

Section 22, Internal Security Act of 1950. 

Section 101(e) of the Immigration and Nationality Act, 66 Stat. 172, 
8 U.S.C. 1101(e).------------------- 22 nn nner nnn nnn ne 

Section 212(a)(28)(I) of the Immigration and Nationality Act, 66 
Stat. 186, 8 U.S.C. 1182(a) (28) (I) 

Section 241 (a)(6) of the Immigration and Nationality Act, 66 Stat. 
204, 8 U.S.C. 1251 (a) (6) 

Section 313(d) of the Immigration and Nationality Act, 66 Stat. 241, 
8 U.S.C. 1424(d) 

Section 242(b) of the Immigration and Nationality Act, 66 Stat. 209, 
8 U.S.C, 1252(b) 

Section 244(a)(5) of the Immigration and Nationality Act, 66 Stat. 
214, 8 U.S.C. 1254(a) (5) 

Section 3(17) of the Internal Security Act of 1950, 64 Stat. 990, 50 
U.S.C. 782(17) 

Section 19(c) of the Immigration Act of 1917 

Section 19(d) of the Immigration and Nationality Act of 1917, as 
amended, 54 Stat. 671, former 8 U.S.C. 155(d) 

Act of June 5, 1920, 41 Stat. 1009, former 8 U.S.C. 137(f) (2) 

8. Rep. No. 1137, 82d Cong., 2d Sess., at p. 6.-------------------- 

H. Rep. No. 1365, 82d Cong., 2d Sess., at p. 7 

S. Rep. No. 1515, 8lat Cong., 2d Sess 

8. 3455, 8lst Cong., 2d Sess. 

40 Stat. 1012, amended in 1920, 41 Stat. 1008, and again amended in 
1940, 54 Stat. 673_..-------------------- + eee nnn nen n nnn nnnne 

64 Stat. 987_--..-- 


13 
13 


Gnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 15,429 


Josp Marra GaSTELUM-QUINONES, APPELLANT 
v. 
Wiiuiam P. Rocers, ATTORNEY GENERAL, APPELLEE 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


This is an appeal from a District Court order granting sum- 
mary judgment for appellee (the defendant below). The 
case involves judicial review under Section 10 of the Adminis- 
trative Procedure Act, 5 U.S.C. 1009, of a final deportation 
order against appellant. 

The deportation order was entered by the Board of Immi- 
gration Appeals (acting under delegated authority from the 
Attorney General) upon the record of the deportation pro- 
ceedings accorded appellant. The Board of Immigration Ap- 
peals found appellant had been after entry a “member” of the 
Communist Party in the United States within the meaning 
of the governing deportation statute, Section 241 (a) (6) of the 
Immigration and Nationality Act, 8 U.S.C. 1251 (a)(6). The 
certified administrative record was before the District Court. 
Its judgment was based exclusively on judicial review of the 
record, And that administrative record is now before this 
Court on the appeal. 

(1) 


2 


THE FACTS 


Appellant is an alien, a native and citizen of Mexico. He 
entered the United States in 1920. (J.A. 7; R. 40.)* 


A. Original entry of deportation order 


The Board of Immigration Appeals entered its original de- 
portation order in appellant’s case on November 14, 1957. 
The Board then found: Appellant was a member of the Com- 
munist Party from late 1948 or early 1949 to at least the end 
of 1950. For several months an attempt was made to make 
appellant a leading figure in a Communist Party unit.’ Appel- 
lant paid Party dues over the period of his membership. And 
he attended many Party meetings closed to all but members 
of the Communist Party. These findings the Board based upon 
the testimony of two Government witnesses, given at the orig- 
inal deportation hearing accorded appellant. Appellant then 
presented no evidence to meet the Government’s proof. He 
chose not to testify, under claim to the protection of the Fifth 
Amendment. The Board concluded: The Government's evi- 
dence established “a prima facie case of voluntary member- 
ship.” And appellant had in no way attempted to rebut the 
Government’s prima facie case. Hence, the record established 
that appellant’s “membership was voluntary.” (J.A. 29-33.) 


2The Joint Appendix is referred to herein as “J.A.”; appellee's Sup- 
plemental Appendix as “S.A.”; the certified administrative record as “R.”. 

7One of the Government witnesses testified that appellant had been an 
official of the Communist Party unit to which they both belonged. He 
stated he knew this “because he [appellant] attended a few executive 
meetings” of the unit. At another point he stated that he was not sure 
of the exact time interval between meetings. He also testified that he 
xemembered one executive meeting at the home of a member of the unit, at- 
tended both by appellant and himself. (S.A. 15,18-9.) The Special Inquiry 
Officer referred to this testimony in his original opinion. (J.A.11.) How- 
ever, appellant (Br., p. 3, fn. 3) asserts with respect to the above-noted 
finding of the Board of Immigration Appeals, that “there does not appear 
to be anything in the transcript of the testimony before the Immigration 
Service to support this recital.” We believe the Board of Immigration 
Appeals was adverting to the same testimony in the record as the Special 
Inquiry Officer had referred to in his original opinion. 


3 
B. Reopening of the deportation hearing 


Rowoldt v. Perfetto, 355 U.S. 115, was decided December 9, 
1957. Appellant’s counsel thereupon petitioned the Board of 
Immigration Appeals for “reconsideration and to reopen” rela- 
tive to its original deportation order of November 14, 1957. 
Counsel contended that the evidence of appellant’s member- 
ship did not meet the “meaningful association” standard set 
by Rowoldt. Alternatively, counsel’s petition requested, if the 
reconsideration was unavailing then the deportation p - 
ings should be reopened “to enable the respondent to offer testi- 
mony to show that he can place himself within the frame- 
work of the rule laid down in Rowoldt.” 

The Board of Immigration Appeals gave due reconsideration 
to appellant’s case in its order of May 12, 1958. (J.-A. 34-7.) 
Upon full consideration, the Board concluded that the evidence 
established appellant’s Communist Party membership had been 
ao “meaningful association” within the meaning of Rowoldt. 
The order discussed Rowoldt ; compared the proved facts in 
appellant’s case with the facts in Rowoldt ; and determined 
that from the facts already proved in appellant’s case there was 
an “obvious and most striking difference” between his case and 
Rowoldt’s. The Board, while thus denying the motion for re- 
consideration, nevertheless ordered the deportation proceedings 
reopened. Its order stated in this connection: 


The respondent [appellant] requests reopening of pro- 
ceedings to offer testimony which he alleges will place 
him within the framework of Rowoldt. The respond- 
ent has had since 1953 to present the facts but has 
failed to do so. Normally, reopening would be denied. 
However, we shall reopen proceedings because we be- 
lieve it would be in the best interest of both the gov- 
ernment and alien. * * * There was little development 
of the respondent’s awareness of the fact that he be- 
longed to a political organization. * * * In view of all 
these factors, proceedings will be reopened and the re- 
spondent will be permitted to present such evidence as 
may be appropriate. [Emphasis supplied.] 
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A reopened hearing was held pursuant to this order of the 
Board of Immigration Appeals. Appellant again chose not to 
testify at the reopened hearing. Nor did he offer any docu- 
mentary evidence. Nor did he present any witnesses on his 
own behalf. Nor did he advance a claim that his proved mem- 
bership in and other support of the Communist Party had been 
innocent of any meaningful political implications. His counsel 
simply stated in effect that the evidence in the record did not 
establish a “meaningful association” within the meaning of 
Rowoldt ; hence, it was not necessary for appellant to offer any 
‘evidence. (J.A.39; R. 360-1.) 


C. Entry of final deportation order 


The Board of Immigration Appeals entered its final order in 
appellant’s case on May 18, 1959. (J.A. 43-4.) The Board re- 
ferred to its prior order of May 12, 1958 and stated: 
* * * In considering * * * [appellant’s] * * * mo- 
tion we pointed out that respondent [appellant] 
did not fall within the rule in Rowoldt but we or- 
dered reopening of proceedings to enable the re- 
spondent to present the testimony which he appar- 
ently desired to give and to enable the Service to 
present any additional evidence if it desired. Upon 
the reopened hearing, neither the respondent nor the 
Service offered any additional evidence. At oral 
argument counsel stated he had no dispute with the 
Board’s findings of the facts but did dispute the 
Board’s application of the law to the facts. 
Both sides are content to rest upon the record. 

The record establishes membership. We believe it . 
establishes meaningful membership. Our previous 
opinion [of May 12, 1958] has set forth our rea- 
soning. * * *[Emphasis supplied.] 

The Board thereupon ordered the appeal dismissed. The 

deportation order then came to be administratively final. 

And this litigation followed. 


5 
D. Meaningful political implications 

In its order of May 12, 1958, the Board of Immigration 
Appeals noted two factors which it believed served to dis- 
tinguish appellant’s case from Rowoldt: First, appellant’s 
established membership in the Communist Party from late 
1948 or early 1949 to at least the end of 1950 had been 
“st a time when economic conditions did not require the 
individual to join in mass effort to obtain the simple neces- 
sities of life.’* Second, during the deportation hearings ap- 
pellant “never admitted having been a member of the Com- 
munist Party but sat by silently while his counsel attacked 
the testimony of the [Government] witnesses who stated 
that he had been a member of the Communist Party.” 
{Emphasis in original.] (J.A. 35-7.) 

The Government’s uncontroverted evidence further estab- 
lished: Appellant was enrolled as a Communist Party member 
in Los Angeles, California. He first belonged there to the El 
Sereno Club unit of the Communist Party, consisting of some 
32 members. That unit was broken up in 1949 under Party 
orders for security reasons into two smaller units. Appellant 
and other Party members (including the two Government wit- 
nesses whose testimony is hereinafter summarized) were then 
transferred into the 45th Concentration Club (Mexican) unit 
of the Communist Party in Los Angeles. Appellant dutifully 
effected that directed change-over. The members of the 45th 
Concentration Club unit met regularly in different homes of 
its members. Appellant attended a number of those meetings. 
Those meetings were known only to Party members concerned. 
Also, the Party ceased to issue cards to its members and the 
Organization Secretary of the unit was forbidden to maintain 
records. (S.A. 4-9, 15-8; R. 298.) 

During the same period, appellant attended a Party con- 
vention held in Los Angeles which was also restricted to Party 
members only. Under the Party’s security system, each person 


3There is no indication from the Government's evidence when, if 
ever, appellant quit the Communist Party. The Government witnesses 
could carry appellant’s membership only until about the time they 
left the Party unit. 
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seeking admission to the convention was required to appear 
before a screening panel, state his club and his Party position, 
and be properly identified by members of the panel before being 
permitted toenter. (J.A. 15-6; S.A. 9-10.) 


E. Testimony of Government witnesses 
(1) Witness Daniel Scarletto 

Summary. Witness Scarletto is a native born US. citizen. 
At the request of the F.B.I. and under the supervision of its 
agents, he joined the Communist Party in 1947 at Los Angeles, 
California. He remained an enrolled member of the Party until 
1952, when he was called upon to testify at the “Smith Act” 
trialin Los Angeles. After being schooled by the Party, he was 
assigned to the Lincoln Heights Club and then to the El Sereno 
Club, both units of the Communist Party in the United States. 
(S.A. 1-3; R. 176, 231, 248-54, 309-10.) 

The El Sereno Club held two meetings each week; its execu- 
tives met once a week, and the whole club met once a week. 
He was Press Director for the Club and as such met with the 
executive group. Attendance at the meetings of the El Sereno 
Club was restricted to members of the Communist Party. 
There were approximately 32 members in the Club. A few 
months after he joined, the El Sereno Club was split up into 
smaller units for security reasons, and he was assigned to one 
of those smaller units. This occurred in the early part of 1949, 
But the El Sereno Club continued to exist as the over-all larger 
Party unit in the El Sereno area of Los Angeles. (S.A. 2-4; 
R. 237-8, 302, 316-7.) 

Witness Scarletto was then “put into” the Mexican Con- 
centration Club, which was also a unit of the Communist 
Party in the United States. The executives of that unit also 
met once each week; and the whole club also met once each 
week. Heserved as Organization Secretary for the Club. His 
duties in that capacity included handling the Club’s finances, 
collecting dues and sustaining assessments, handling political 
literature, and acting as Club Chairman in the Chairman’s 
absence. He remained a member of the Mexican Concentra- 
tion Club until 1951, when he was transferred to the Com- 


7 


munist underground. After January, 1951 he did not attend 
any regular meetings of that club. (S.A. 3-7; R. 233.) 

During the period of his membership in the Mexican Con- 
centration Club, witness Scarletto attended most of the meet- 
ings. Those meetings were restricted to Communist Party 
members. The members knew each other, and no one who 
was not a Communist Party member ever attempted to attend 
one of those meetings. Witness Scarletto personally knew all 
of them as members of the Club. The meetings of the Club 
were held in the different homes of its members, including his 
own. (S.A. 4-5.) 

He knew appellant to be a member of the Communist 
Party. He met appellant early in 1949 at a meeting of the 
El Sereno Club unit of the Party. Appellant was a member 
of that unit. Witness Scarletto saw appellant at a couple of 
the meetings during the few months he, Scarletto, was assigned 
to the Club. Those meetings were restricted to members of 
the Communist Party. When the El Sereno Club was split 
up into smaller units, both appellant and he were put into the 
Mexican Concentration Club. Appellant was a regular mem- 
ber of the Mexican Concentration Club and attended meet- 
ings. To witness Scarletto’s knowledge, appellant’s member- 
ship in the Mexican Concentration Club continued to the lat- 
ter part of the year 1950. At one time, to witness Scarletto’s 
recollection, appellant was assigned to other Party work, but 
came back thereafter and attended further meetings of the 
Mexican Concentration Club. (S.A. 5-8; J.A. 48; R. 319-82, 
336-9.) 

As Organization Secretary of the Mexican Concentration 
Club unit, witness Scarletto collected dues from the members. 
The amount of those dues varied, depending on the person’s 
income, but averaged about $1.00 per month. He collected 
dues from appellant. The funds he collected were turned 
over to the District Chairman of the Communist Party. The 
last year, as he recalled, in which the Communist Party issued 
cards to its members was 1948. And, as Organization Secre- 
tary, witness Scarletto was not permitted to keep any records. 
He had to make mental notes as to the dues and sustainers 
paid. (S.A. 48.) 
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Witness Scarletto also knew Fabian Elorriaga (the other 
Government witness) to be a member of the Communist 
Party, the El Sereno Club and the Mexican Concentration 
Club. To his knowledge, Elorriaga was a member of the 
Mexican Concentration Club at least for more than a year, 
and was still 2 member at the time he, Scarletto, left that unit 
of the Communist Party. Many meetings of the Mexican 
Concentration Club were held in Elorriaga’s home. Witness 
Scarletto saw appellant at a few of those meetings held at 
Elorriaga’s home. Those meetings were restricted to mem- 
bers of the Communist Party. (S.A. 9.) 

Witness Scarletto attended Communist Party conventions 
with other executives of the Communist Party in Los Angeles. 
He saw appellant in attendance at one convention at the Echo 
Park Women’s Club hall. Attendance on that occasion (as 
well as at the other conventions) was restricted solely to Com- 
munist Party members. This restriction was enforced in the 
following manner: Each person seeking admission to the con- 
vention was required to appear before a screening panel, state 
his club and position, and be identified by members of the 
panel before being permitted to enter. (S.A. 9-10.) 

Evaluation. The Special Inquiry Officer, who heard the 
testimony, found witness Scarletto to be a credible witness. 
(J.A. 25.) The Board of Immigration Appeals relied strongly 
on witness Scarletto’s testimony, stating that the fact of appel- 
lant’s Communist Party membership could be found on his tes- 
timony alone. (J.A. 30-1.) The Board observed in this 
connection: 


* * * [DJespite the weakness he [Scarletto] revealed 
in specifying the time of the occurrence of an event with 
exactness, his recollection for ordinary events of his life 
concerning employment and places of residence appeared 
to be at least average. His recollection of his member- 
ship in the Communist Party, his recollection of collect- 
ing dues from the respondent [appellant], and their 
association together in a Communist Party unit was 
testified to with certainty and despite the intensive cross- 
examination to which the witness was subjected on three 
separate occasions is unshaken. The witness’ testimony 
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covering his association with the respondent gains added 
importance from the fact that it was the witness’ task 
to observe on the activities and membership of the Com- 
munist Party as an informant of the Federal Bureau of 
Investigation. 


(2) Witness Fabian Casado Elorriaga 


Summary. Witness Elorriaga was born in Mexico. He has 
resided in the United States for many years. Elorriaga became 
a naturalized citizen in 1943 while serving with the United 
States Army. He has resided in Los Angeles since 1920. (R. 
88-9). 

In or about August, 1947 Elorriaga became a member of the 
Communist Party at Los Angeles. He remained a member 
until August, 1951. He was first assigned to the Brooklyn 
Avenue Club unit of the Party. After some four or five months, 
he was transferred to the El] Sereno Club unit of the Party. The 
El Sereno Club met about once each two weeks at the various 
homes of its members. He was present at meetings of the Club 
as regularly as possible. Those meetings were attended only 
by members of the Communist Party, as they were the only 
ones who knew of the meetings. A while after his transfer to 
the El Sereno Club, that Club was broken up into two smaller 
units, one of which was the 45th Concentration Club unit of 
the Communist Party. He remained a member of the 45th 
Concentration Club for about three years. He did not recall 
exactly how often the 45th Concentration Club met, but it 
probably met every two weeks. He probably was an officer of 
that Club. (S.A. 11-6.) 

He knew appellant as a member of the Communist Party. 
His first meeting with appellant occurred at a meeting of 
the 45th Concentration Club unit of the Communist Party. 
He thereafter regularly met with appellant at meetings of that 
Club over a period of about three years. Those meetings were 
closed to all but members of the Communist Party. He be- 
lieved appellant was an official of the 45th Concentration Club. 
Appellant attended a few executive meetings of the club. He 
could recall one executive meeting of the Club held at the home 
of a member at which he and appellant were both present. 
The purpose of that meeting was either organizational or to 
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form an agenda, for the regular meeting. Attendance at such 
an executive meeting was restricted to Party members and 
probably to officials of the Club. (S.A, 16-9.) 

Witness Elorriaga’s membership in the Communist Party 
was terminated in August, 1951. At the time he left. the 
Party, appellant was still a member of the 45th Concentration 
Club unit of the Communist Party. Witness Elorriaga was 
expelled from the Communist Party for security reasons, in 
that he told another Party member that he had been ap- 
proached by Immigration officers and asked to cooperate with 
the Government. He then declined to cooperate, but later, 
in 1955, he did agree to cooperate. (S.A. 19-22.) 

There was an unresolved inconsistency in witness Elorriaga’s 
testimony. He testified at a later point in the hearing that he 
recalled attending one meeting in 1949 and another in 1951 of 
the 45th Concentration Club at which appellant was also in 
attendance. At those meetings the only persons present were 
members of the Communist Party. (S.A. 21-2.) 

Evaluation. The Special Inquiry Officer, who heard the 
testimony, was satisfied that “Elorriaga was sincere and honest 
in testifying” and found his testimony “entirely credible”. 
(J.A. 23.) The Board of Immigration Appeals noted the cor- 
roboration witness Elorriaga’s testimony gave to that of wit- 
ness Scarletto and determined it was unnecessary to resolve 
the indicated inconsistency in Elorriaga’s testimony. (J.A. 
32-3.) The Board stated in this connection: 

There is an inconsistency in the testimony of Elorriaga 
as to the number of times he saw the respondent [ap- 
pellant] in attendance at the 45th Concentration Club. 
The Witness testified on May 1, 1956 that he recalled 
about two or three meetings of the 45th Concentration 
Club at which he had seen the respondent (p. 165). 
Previously, on April 30, 1956, he had testified that he 
had seen the respondent at about three or four meetings 
a month over a period of about three years. (p. 167) 
We do not find it necessary to resolve the conflict, which 
was not noticed at the hearing since we regard Elor- 
riaga’s testimony as corroborative and it establishes that 
the respondent was a member of the Communist Party. 
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Appellant, though on notice of the Board’s view and afforded 
the opportunity, chose not to resolve the discrepancy. (The 
Government, likewise, did not undertake to resolve the point.) 


STATUTE INVOLVED 


Section 241(a) (6) of the Immigration and Nationality Act, 
66 Stat. 204, 8 U.S.C. 1251(a) (6), provides in part: 
(a) Any alien in the United States * * * shall, upon 
the order of the Attorney General, be deported who— 


* * * * * 


(6) is or at any time has been, after entry, a member 
of any of the following classes of aliens: 


_+* * * * * 


(C) Aliens who are members of or affiliated with (i) 
the Communist Party of the United States; ** * (iv) 
the Communist * * * party of any State of the United 
States * * *; (v) any section, subsidiary, branch, affili- 
ate, or subdivision of any such association or party; or 
(vi) the direct predecessors or successors of any such 
association or party, regardless of what name such group 
or organization may have used, may now bear, or here- 
after adopt: Provided, That nothing in this paragraph, 
or in any other provision of this Act, shall be construed 
as declaring that the Communist Party does not advo- 
cate the overthrow of the Government of the United 
States by force, violence, or other unconstitutional 
means; 

* * * * * 

(E) Aliens not within any of the other provisions of 
this paragraph, who are members of or affiliated with 
any organization during the time it is registered or re- 
quired to be registered under section 7 of the Subversive 
Activities Control Act of 1950, unless such aliens estab- 
lish that they did not have knowledge or reason to be- 
lieve * * * that such organization was a Communist 
organization ; 


* * * * 
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SUMMARY OF ARGUMENT 


The deportation order in this case is based upon the Immi- 
gration and Nationality Act. That Act superseded the prior 
statutes involved in Rowoldt v. Perfetto, infra. The Immi- 
gration and Nationality Act creates a rebuttable statutory pre- 
sumption from demonstrated support of the Communist Party, 
which the alien must overcome by showing that such support 
was not intended to have political implications. 

Appellant did not testify in the deportation proceedings. 
Nor did he offer any evidence to rebut the evidence of record 
eoncerning his membership in and other material support of 
the Communist Party, and the normal evidentiary inferences 
arising therefrom. On this record, therefore, appellant can 
gain no support from Rowoldt v. Perfetto, infra. 

The evidence and the permissible inferences therefrom were 
weighed as they appear from the record. The Board of Immi- 
gration Appeals did not rely upon any evidentiary inference 
from appellant’s silence; thus, it forms no part of this case. So 
weighed, the record establishes a voluntary membership having 


political implications. There is no evidence in the record to 
show appellant’s membership in the Communist Party was 
innocent of any political implications. 

Under the governing Immigration and Nationality Act 
Provisions, appellant’s deportability as a Communist Party 
member after entry is indisputably established on this admin- 
istrative record. 


ARGUMENT 
L Immigration and Nationality Act provisions require an 
alien under deportation proceedings—once the Government 
has proved his overt acts showing support of the Commu- 
nist Party—to come forward with evidence establishing he 
did not consciously intend his outwardly significant Party 
support to be a meaningful association having political 
implications 
The deportation Proceedings against appellant arise under 
the Immigration and Nationality Act.t Rowoldt v. Perfetto, 
355 U.S. 115 (1957), construed and applied two prior immi- 
gration statutes, now superseded by the Immigration and Na- 


“66 Stat. 166, et seq., 8 U.S.C. 1101, et seq. It was enacted in 1952. 
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tionality Act. Appellant fails to appreciate this fact. (Br. 
pp.6-7.) Thus, his arguments fall. 

The two immigration statutes, now superseded by the Im- 
migration and Nationality Act, which Rowoldt construed and 
applied, are § 22 of the Internal Security Act of 1950° and its 
“amendment” by the Act of March 28, 1951.° Section 22 of 
the Internal Security Act was a rigorous revision of the An- 
archist Act of 1918, as amended.” Included within the pro- 
scription of § 22 for both deportation and exclusion purposes 
were members or affiliates of all totalitarian parties, Commu- 
nist and non-Communist alike, domestic and foreign. The 
1951 “amendment” ameliorated what Congress considered to 
be the Attorney General’s unduly harsh administrative appli- 
cation of § 22 of the Internal Security Act. 

The Supreme Court in Rowoldt discerned the ameliorative 
congressional intent from the legislative history of the 1951 
“emendment.”*® That legislative history discloses: Dif- 
erences had arisen in the administrative application of the ex- 
clusion provisions of § 22, with particular reference to aliens 
who had been compelled by economic necessity, operation of 
law, or in immaturity, to join the totalitarian party in their 
homeland, where the party dominated the country’s entire po- 
litical, economic and social life. The congressional sponsors of 
the 1951 “amendment” were strongly of the view that the 
stringency of the Attorney General’s reading of the terms 
“members of” and “affiliated with” appearing in § 22 was un- 
warranted. This led to the enactment of the 1951 “amend- 
ment” in the unusual form it is cast. 

The 1951 “amendment” did not expressly amend § 22. In- 
stead, it directed the Attorney General to provide by regula- 
tion for what Congress evidently deemed to be the proper in- 
terpretation of the crucial statutory terms “members of” and 


* 64 Stat. 987, 1006. 

* 65 Stat. 28. 

740 Stat, 1012, amended in 1920, 41 Stat. 1008, and again amended in 
1940, 54 Stat. 673; former 8 U.S.C. 137. 

"The history is authoritatively elucidated in Galvan v. Presa, 847 U.S. 
522, 526-8 (1954). Rowoldt purported simply to apply the earlier Galvan 
holding. Mr. Justice Frankfurter delivered the majority opinion in both 
Rowoldt and Galvan. His opinion in Rowoldt cited the authoritative Galoan 
discussion of the legislative history, 355 U.S. at 120. 


661985—60—3 
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“sfiliated with” in § 22. Those terms were required to be ad- 
ministratively construed so as to— 


include only membership or affiliation which is or was 
voluntary, and * * * notinclude membership or affilia- 
tion which is or was solely (a) when under sixteen years 
of age, (b) by operation of law, or (c) for purposes of ob- 
taining employment, food rations, or other essentials of 
living, and where necessary for such purposes. 


Significantly for our present purposes, the 1951 “amendment” 
applied equally to both the deportation and the exclusion pro- 
visions of § 22 of the Internal Security Act of 1950; this, despite 
the fact that its legislative history shows Congress’ main con- 
cern was with the situation of aliens in foreign lands under 
totalitarian rule.’ 

The Immigration and Nationality Act codified into a single, 
comprehensive statute all of the pre-existing immigration 
statutes, including § 22 of the Internal Security Act and the 
ameliorating “amendment” thereto, the Act of March 28, 1951. 
Important changes in their substance were made in the course 
of the codification. The changes most vital to our immediate 
consideration of the matter, were these: 

First, Congress chose to omit from the deportation section 
of the Immigration and Nationality Act any express provision 
ameliorating for deportation purposes the possible rigorous 
application of the terms “members of” and “affiliated with” 
to the Communist Party and its subdivisions, corresponding 
to the “voluntary”, etc., substance of the alleviating 1951 
“amendment” to § 22 of the Internal Security Act. Instead, 
Congress chose to incorporate into another section of the Act *° 
an express provision permitting the suspension of the deporta- 
tion of an alien deportable as a member or affiliate of the Com- 


° ee the extensive discussion of the legislative history in fn. 5 to Mr. 
Justice Harlan’s dissenting opinion in Rowoldt, 355 U.S. at 123-4. Mr. 
Justice Harlan determined the “conclusion is compelled by the legislative 
history” that enactment of the ameliorating 1951 “amendment” had been 
“motivated solely” by the problems of aliens who were being excluded be- 
cause they had joined totalitarian organizations in foreign countries. 

% Section 244(a) (5) of the Immigration & Nationality Act, 66 Stat. 214, 
8 U.S.C. 1254(a) (5). 
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munist Party after entry, if he has been physically present in 
the United States for a continuous period of not less than ten 
years following the termination of such membership or afflia~ 
tion, and meets certain other prescribed requirements. (It is 
to be noted that under the prior immigration statute,~ 
an alien deportable as a Communist Party member or affiliate 
was statutorily ineligible to be considered for suspension of 
deportation.) 

Second, in contrast to this more rigorous legislative treat- 
ment of the alien member or affiliate of the Communist Party 
for deportation purposes, Congress chose to incorporate into 
the exclusion section of the Act * an express ameliorating pro- 


“Section 19(d) of the Immigration Act of 1917, as amended, 54 Stat. 
672, former 8 U.S.C. 155(d). 

2 Section 212(a),(28) (I) of the Immigration and Nationality Act, 66 
Stat. 186, 8 U.S.C. 1182(a) (28) (I). It provides in pertinent part: 

(I) Any alien who is within any of the classes described * * ™ 
because of membership in or affiliation with a party or * * * sub- 
division thereof, may, if not otherwise ineligible, be issued a visa if 
such alien establishes to the satisfaction of the consular officer wher 
applying for a visa and the consular officer finds that (i) such mem- 
bership or affiliation is or was involuntary, or is or was solely when 
under sixteen years of age, by operation of law, or for purposes of ob- 
taining employment, food rations, or other essentials of living and 
where necessary for such purposes, or (ii) (a) since the termination 
of such membership or affiliation, such alien is and has been, for at 
least five years prior to the date of the application for a visa, actively 
opposed to the doctrine, program, principles, and ideology of such 
party or * * * subdivision thereof, and (b) the admission of such 
alien into the United States would be in the public interest. Any suck 
alien to whom a visa has been issued under the provisions of this sub- 
paragraph may, if not otherwise inadmissible, be admitted into the 
United States if he shall establish to the satisfaction of the Attorney 
General when applying for admission to the United States and the 
Attorney General finds that (i) such membership or affiliation is or 
was involuntary, or is or was solely when under sixteen years of age; 
by operation of law, or for purposes of obtaining employment, food. 
rations, or other essentials of living and when necessary for such 
purposes, or (ii) (a) since the termination of such membership or 
affiliation, such alien is and has been, for at least five years prior 
to the date of the application for admission actively opposed to the 
doctrine, program, principles, and ideology of such party or * * * 
subdivision thereof, and (b) the admission of such alien into the 
United States would be in the public interest. The Attorney Gen- 
eral shall promptly make a detailed report to the Congress in the 
case of each alien who is or shall be admitted into the United States. 
under (ii) of this subparagraph. 
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vision corresponding to the “voluntary,” etc., substance of the 
alleviating 1951 “amendment” to § 22 of the Internal Se- 
curity Act. Moreover, this mitigating provision was expanded 
so as to relieve from excludability an alien member or affiliate 
of a Community Party if, after the termination of such mem- 
bership or affiliation, the alien has been for at least five years 
prior to the date of application for a visa actively opposed to 
the Communist ideology and if his admission into the United 
States would serve the public interest. 

Third, likewise in contrast to the harsher legislative treat- 
ment of the alien member or affiliate of the Communist Party 
for deportation purposes, Congress also chose to incorporate 
into the naturalization part of the Act a section “ containing 
an express ameliorating provision corresponding to the “volun- 
tary,” ete., substance of the alleviating 1951 “amendment” 
to § 22 of the Internal Security Act. 

In the combined context of these changes (together with 
others yet to be discussed), the conclusion would seem to 
follow that Congress’ omission from the deportation section 
of the Immigration and Nationality Act of any express pro- 
vision corresponding to the “voluntary,” etc., substance of 
the alleviating 1951 “amendment” to § 22 of the Internal Se- 
curity Act, was a matter of deliberate legislative design. There- 
fore, it appears the “spirit” of the alleviating 1951 “amend- 
ment,” on which the decision in Rowoldt turned, may no 
longer be relied upon as the controlling guide in construing 
the terms “members of” and “affiliated with” as they now 
appear in the deportation section of the Immigration and 
Nationality Act. 


* Section 313(d) of the Immigration and Nationality Act, 66 Stat. 241, 
8 U.S.C. 1424(d). It provides in pertinent part: 

(ad) Any person who is within any of the classes described * * * 
solely because of past membership in, or past affiliation with, a party 
or organization may be naturalized * * * if such person establishes 
that such membership or affiliation is or was involuntary, or occurred 
and terminated prior to the attainment by such alien of the age of 
sixteen years, or that such membership or affiliation is or was by opera- 
tion of law, or was for the purposes of obtaining employment, food 
rations, or other essentials of living and where necessary for such 
purposes. 
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Congress’ intent in this matter appears evident, we believe, 
on examination of the Act’s text and context, in light of the 
indicated legislative history. The Immigration and Na- 
tionality Act contains other significant changes which, we sub- 
mit, disclose this controlling congressional intent. 


A. Congress’ deliberate omission from the Act’s deportation section of any 
ameliorating “voluntary,” etc., provision relative to aliens who were 
members or affiliates of the Communist Party after entry, and inclusion 
in the Act’s exclusion section and naturalization part of provisions requir- 
ing an alien to show the “involuntariness,” etc., of his Communist Party 
membership or affiliation 


As we have just noted: Congress chose to omit from the de- 
portation section of the Immigration and Nationality Act any 
ameliorating provision corresponding in substance to the allevi- 
ating “voluntary,” ete., provisions in the 1951 “amendment” to 
§ 22 of the Internal Security Act. Instead, Congress included 
@ new provision in another section of the Act which permits 
deportation to be suspended in the cases of aliens who were 
members of affiliates of the Communist Party after entry, if 
they have been physically present in the United States for a 
continuous period of not less than ten years following the 
termination of such membership or affiliation and meet certain 
other prescribed requirements. Yet another impressive clue 
to the legislative intent relative to the point under discussion 
appears. Congress chose to carry over into the deportation 
section of the Act the Internal Security Act provision making 
alien members or affiliates of an organization—other than the 
Communist Party (or like organizations proscribed by another 
specific provision )—required to register under the Internal Se- 
curity Act deportable, “unless such aliens establish that they 
did not have knowledge or reason to believe * * * that such 
organization was a Communist organization.” 

And this is not all. Congress additionally chose to insert in 
the exclusion and naturalization ameliorating provisions ex- 
press language casting the evidentiary burden on the alien to 
establish the truth of any claim his Communist Party member- 
ship or affiliation was “involuntary,” etc. The importance of 
this is readily apparent from a comparison with the 1951 
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“amendment” to § 22 of the Internal Security Act; for no like 
provision appeared there. 

The Immigration and Nationality Act’s exclusion section ™* 
provides that a visa may be issued to the alien only “if such 
alien establishes to the satisfaction of the Attorney General 
when applying for a visa and the consular officer finds” that 
the alien’s membership or affiliation was “involuntary,” etc. 
Furthermore, it provides that even after issuance of the visa 
the alien may be admitted to the United States only if “he 
shall establish to the satisfaction of the Attorney General 
when applying for admission to the United States and the 
Attorney General finds” that his membership or affiliation was 
“Snvoluntary,” ete. 

The naturalization part of the Act™ likewise provides that 
an alien who was a member of or affiliated with a Commu- 
nist Party in the past may be naturalized “if such person es- 
tablishes that such membership or affiliation is or was involun- 
tary,” etc. 

All of these provisions, we submit, persuasively bespeak 
Congress’ intent in the matter, even without reference to the 
definition change which is discussed below. 


B. Congress’ change in statutory definition of term “affiliation,” making any 
demonstrated support of Communist Party a rebuttable presumption the 
alien must overcome 


We believe the legislative intent discernible from the im- 
portant changes already discussed lends compelling signifi- 
cance to the change effected by the Immigration and Na- 
tionality Act from the prior statutory definition of the term 
“affiliation.” The “Definitions” section ** of the Act sets forth 
the following: 


(e) For the purposes of this Act— 

(1) one 

(2) The giving, loaning, or promising of support or 
of money or any other thing of value for any purpose 
to any organization shall be presumed to constitute 


™ See footnote 12. 

* See footnote 13. 

“Section 101(e) of the Immigration and Nationality Act, 66 Stat. 172, 
8 U.S.C. 1101(e). 
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affiliation therewith; but nothing in this paragraph shall 
be construed as an exclusive definition of affiliation. 


The nature of the change from the prior definition of the term 
“affiliation,” and the congressional intent in effecting it, appear 
most clearly from a consideration of the legislative history. 

It is to be noted, initially, that the Internal Security Act’s 
definition ” of the term “affiliation” was rigorous. Evidently, 
it was designed to overcome the Supreme Court’s treatment in 
Bridges v. Wizon, 326 US. 135, 143-6 (1945), of the earlier 
definition appearing in the 1920 amendment ** to the Anarchist 
Act of 1918. The Internal Security Act effected three changes 
from the prior definition: First, the words “of support or” were 
inserted following the word “promising.” Second, the critical 
words “for any purpose” were added. Third, it even went so 
far as to provide that such support of an organization for any 
purpose was to be regarded as creating a conclusive presump- 
tion of affiliation. 

Bridges v. Wizon had held: Affiliation imports less than 
membership, but more than sympathy. The acts alleged as 
tending circumstantially to prove “affiliation” within the 
meaning of the 1920 Act definition must be of a quality which 
indicates an adherence to or a furtherance of the proscribed 
objectives of the organization, as distinguished from mere co- 
operation with the organization in its lawful activities. That 
is, they must show “a working alliance to bring the proscribed 
program to fruition.” (But Bridges seems not to have taken 
serious issue with the administrative view that such acts as 
“assisting in the enterprises of an organization, securing mem- 
bers for it, taking part in meetings organized and directed by 
or on behalf of the organization”, tend to show affiliation. 
Moreover, it noted, “he who renders financial assistance to any 
organization may generally be said to approve of its objectives 
or aims.”’) 

The alleviating 1951 “amendment” to § 22 of the Internal 
Security Act did not refer to the rigorous definition of “affli- 


* Section 3(17) of the Internal Security Act of 1950, 64 Stat. 990, 50 
U.S.C. 782(17). 
* Act of June 5, 1920, 41 Stat. 1009, former 8 U.S.C. 187 (f) (2). 
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ation” appearing in the Internal Security Act. Nor did 
Rowoldt advert to it in the course of construing and applying 
§ 22 of the Internal Security Act as mitigated by the 1951 
“amendment.” Hence, there is no authoritative explication 
of the extent to which the “spirit” of the 1951 “amendment” 
was intended to ameliorate the rigor of the definition. 

However, it appears there can be no doubt of the con- 
gressional intent relative to the definition of “affiliation” in 
the Immigration and Nationality Act. That definition was 
specifically made to apply for all purposes of the Act. The 
reports * accompanying the bills which came to be enacted 
as the Immigration and Nationality Act contain substan- 
tially identical explanations for the change made from the 
Internal Security Act definition of the term “gffiliation.” 
The Senate Report stated: 


It is to be noted that the definition of “affiliation” 
contained in section 101(e)(2) has been modified by 
making the presumption prima facie only rather than 
conclusive. While the giving, loaning, or promising 
of support or of any money or any other thing of 
value for any purpose to any 0) ization shall re- 
sult only in a rebuttable presumption of affiliation 
therewith under the applicable provisions of the bill, 
that presumption of affiliation can only be overcome 
under the substantive provisions of Section 212(a) 
(28) (I) or Section 318(d) relating to the voluntary 
or involuntary character of such affiliation. [Em- 
phasis supplied.] 
We must note that the two sections cited here refer to the 
ameliorating provisions we have discussed which appear, 
respectively, in the exclusion section and in the naturaliza- 
tion part of the Immigration and Nationality Act, corre- 
sponding in substance to the alleviating “voluntary,” etc., 
provisions in the 1951 “amendment” to § 22 of the Internal 
Security Act. 
It therefore seems indisputable that this definition— 
which makes any support of an organization for any pur- 


* §, Rep. No. 1137, 82d Cong., 2d Sess., at p. 6; H. Rep. No. 1365, 82d Cong., 
2d Sess., at p. 34. 
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pose a rebuttable presumption of “sffliation” therewith— 
encompasses within its scope such acts of support of the 
Communist Party as voluntarily enrolling as 4 member, 
paying Party dues, and attending Party meetings as a mem- 
ber. However, the record in appellant’s case shows that the 
administrative finding was not one of “afBliation,” but was 
rather one of voluntary “membership” having some mean- 

plications. Hence, it may be that we 


pellant’ 

and context o 

reviewed here bespeak 

quire an alien under depor 

ward—once the Government 

or any other outwardly significant support 

nist Party—with credible evidence to establish that his 

affiliating himself with the Party was not consciously in- 

tended to be a meaningful association having some political 
implications. 

C. Congress had warrant for reaching its legislative determination to make 
demonstrated support of the Communist Party a rebuttable presumption 
the alien must overcome by showing his Party association was innocent 
of any meaningful political implications 

The legislative history of the Immigration and Nation- 
ality Act also discloses Congress’ full awareness of the 
evidentiary problems attendant upon proper enforcement 
of the deportation provisions in the prior immigration law 

relative to Communist Party adherents. Congress r j 

that the necessarily covert nature of much of the Communist 

Party’s conspiratorial activities made it difficult to prove the 

ideological (i.e., the fundamental political) commitment of 

the Party and its supporters who accept the Party’s discipline. 

Enactment of the Immigration and Nationality Act was 
preceded by extensive Senate Committee investigation and 
study of the structure and operation of our immigration 
and naturalization systems. This study culminated in a com- 
prehensive report *° of the Senate Committee on the Judiciary - 

TE Rep No, 1515, S1st Cong., 2d Sess, See 8. Rep. No, 1187, 82d Cong 


2a Sess., at pp. 2-3. 
561985—60—+ 


22 


and in introduction of the original draft measure ** which ulti- 
mately came to be enacted as the Immigration and National- 
ity Act. The Senate report devoted an entire section to the 
Communist problems, captioned “Communism as an Alien 
Force.” There the report stated: *° 


* * * While Congress has clearly prescribed classes of 
aliens which are to be excluded from admission or de- 
ported after admission, there is the obvious difficulty of 
establishing that certain aliens or organizations do ad- 
vocate overthrowing the Government by force and 
violence. It is inherent in the tactics of such persons 
and organizations that their real intentions be con- 
cealed under an aura of legitimacy in order to accom- 
plish their purpose. Thus, while it may be common 
knowledge that certain organizations advocate such be- 
liefs, satisfactory proof of that position offers a formida- 
ble obstacle. The evidence developed by the subcom- 
mittee should remove any doubt that the Communist 
Party advocates the overthrow of the Government by 
force or violence in order to consummate its plan of a 
world-wide Communist totalitarian dictatorship. Yet, 
membership in the Communist Party, without positive 
proof that it so advocates the overthrow of government 
by force or violence, is insufficient grounds for deporting 
such an alien member. 


Congress’ recognition of the indicated evidentiary problems 
led to the inclusion, originally in § 22 of the Internal Security 
Act of 1950 and currently in the Immigration and Nationality 
Act, of provisions proscribing (for both deportation and exclu- 
sion purposes) the Communist Party and its subdivisions by 
express designation. The express designation of the Commu- 
nist Party in §22 of the Internal Security Act was sus- 
tained in Galvan, where the Court took note * of the legislative 
findings relative to the Party’s fundamental political commit- 

™8. 3455, 81st Cong. 2d Sess., introduced April 20, 1950 by the late 
Senator Pat McCarran. 

*§. Rep. No. 1515, 81st Cong., 2d Sess., Part 3, at pp. 781-801. 

™Id. at 797. 

™ 347 U.S. at 529. 


23 


ment made by Congress in the Internal Security Act. We read 
the express statutory proscription of the Communist Party 
and its subdivisions as amounting to the creation of a conclu- 
sive statutory presumption of the Party’s now well-established 
dedication to the forcible overthrow of the Government. More- 
over, there is now such extensive judicial recognition of this 
basic fact as not to require citation of the decisions. 

That Congress had warrant in enacting the Immigration and 
Nationality Act tomake any demonstrated support of the Com- 
munist Party a rebuttable statutory presumption of affiliation 
which the alien must overcome therefore seems plain. And 
the reasonableness of Congress’ action also appears clear. Rec- 
ognizing the Party’s fundamental political commitment and 
its necessary resort to clandestine activities, surely it cannot 
be held unfair to require an alien—once his outwardly mean- 
ingful support of the Communist Party has been established— 
to come forward with the evidence normally peculiarly within 
his knowledge and hidden from discovery by the Government, 
which would negative the natural inference that such acts of 
Party support were consciously intended to have some mean- 
ingful political implications. Cf. Casey v. United States, 276 
US. 413, 418 (1928); Luria v. United States, 231 U.S. 9, 25-6 
(1913). 

Finally, since appellant raises (Br. p. 14) the point of the 
Fifth Amendment, it is well to note that such a rebuttable 
statutory presumption as is involved here is but the operation 
of a rule of evidence and in no way conflicts with the constitu- 
tional privilege against self-incrimination. Casey Vv. United 
States, supra; Yee Hem v. United States, 268 US. 178, 185 
(1925). 


II. Appellant can gain no support from Rowoldt v. Perfetto 


The Rowoldt case is one of a series of decisions by the 
Supreme Court in this area of the law. The case of Galvan v. 
Press, supra, was decided prior to Rowoldt. As reiterated in 
Rowoldt,* the critical holding of Galvan is this: An alien’s 
membership in the Communist Party is ground for deportation 
if the alien joined the Party of his own free will and thereby 


* 355 U.S. at 120. 
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“committed himself to the Communist Party in consciousness 
that he ‘was joining an organization known as the Communist 
Party which operates as a distinct and active political organi- 
zation’.” Galvan rejected the contention that to establish 
“membership” for deportation purposes, the Government must 
prove the alien’s “support, or * * * demonstrated knowledge, 
of the Communist Party’s advocacy of violence.” *° 

Rowoldt followed Galvan with the decision that the alien’s 
relations to the Communist Party must be “the kind of mean- 
ingful association” which the Court deemed to be “required by 
the alleviating Amendment of 1951.” The Court examined the 
evidence of record as to Rowoldt’s activities in the Party after 
joining and concluded that “the dominating impulse” to Ro- 
woldt’s “affiliation” with the Communist Party “may well have 
been wholly devoid of any ‘political’ implications.” ” Rowoldt 
purported simply to apply Galvan. 

The Supreme Court’s latest. pronouncement in the matter 
is its brief per curiam opinion in Niukkanen v. McAlexander, 
362 U.S. 390, reh. denied, 363 U.S. 817 (1960). The Court 
there affirmed the decision of the Court of Appeals for the 
Ninth Circuit, 265 F. 2d 825 (1959), holding that Niukkanen 
was deportable as a “member” of the Communist Party after 
entry within the meaning of § 22 of the Internal Security Act 
of 1950, as ameliorated by its 1951 “amendment”. The Ninth 
Circuit had construed Galvan and Rowoldt together in sub- 
stantially the same manner as we have indicated. 265 F. 2d 
at 827-8. The Supreme Court’s per curiam opinion clearly 
indicates that it is proper to read Galvan and Rowoldt con- 
jointly. The Court thus phrased the matter.” 


The ultimate question is whether petitioner is subject 
to deportation under Galvan v. Press * * * or is saved 
from it under Rowoldt v. Perfetto * * *. The determi- 
nation of this issue turns on evaluation of the testimony 
* * © in light of Galvan v. Press * * * and Rowoldt v. 
Perfetto* * *. 


* 347 U.S. at 528. 
* 355 U.S. at 120. 
™ 362 U.S. at 391. 
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The sum of the Rowoldt doctrine,” then, seems to be this: 
Evidence in the record showing Communist Party support 
such as Galvan’s sufficiently establishes that the alien’s overt, 
voluntary act of affiliating himself with the Party by enroll- 
ing as a member was intended by him to be a meaningful as- 
sociation having some political implications. But, on the 
other hand, evidence in the record showing such Communist 
Party support as Rowoldt’s—which the Court deemed too 

er under the particular circumstances—does not suffice 
to show the alien’s overt voluntary act of affiliating himself 
with the Party by enrolling as a member was intended by him 
to be a meaningful association having some political implica- 
tions. This construction, as we have shown, is authoritative 
only in the context of the ameliorative “spirit” of the 1951 
“amendment,” and only within the meaning of the crucial 
terms as they appeared in § 22 of the Internal Security Act. 
This alleviating “spirit” is no longer @ controlling guide. It 
was superseded by the Immigration and Nationality Act. 

The Immigration and Nationality Act, as we have developed 
expressly indicates the legislative intent to cast the burden 
on the alien to sustain a claim of “involuntariness,” etc., of 
Communist Party membership for exclusion and naturaliza- 
tion purposes, and to create a rebuttable statutory presump- 
tion of affiliation from any demonstrated support of the Com- 
munist Party for all purposes of the Act. Moreover, the 
Immigration and Nationality Act not only carries forward into 
current law the Internal Security Act provision proscribing 
for deportation purposes membership in or affiliation with 
the Communist Party and its subdivisions by express designa- 
tion. It also carries forward the Internal Security Act pro- 
vision making alien members or affiliates of an organization— 
other than the Communist Party (or like organizations pro- 


» The legislative history of the 1951 “amendment” to § 22 of the Internal 
Security Act. as elucidated in Galvan, indicates it was strongly Congress’ 
view in 1951 that the gloss imparted to the statute by the early decision in 
Colyer v. Skefington, 265 F. 17 (D. Mass. 1920), has always been applicable. 
There is nothing to indicate that Congress meant to depart from the Colyer 
vy. Skefington gloss in enacting the Immigration and Nationality Act. And 
we read Rovwoldt as coming close to the gloss of Colyer v. Skefington. 
Consequently, we regard Rowoldt as having the continuing vitality we at- 
tribute to it in our argument. 


26 


scribed by another specific provision)—required to register 
under the Internal Security Act deportable “unless such aliens 
establish that they did not have knowledge or reason to be- 
lieve * * * that such organization was & Communist organ- 
zation.” As noted in Galvan, 347 USS. at 526, this additional 
provision “appears to preclude an interpretation which would 
require proof that an alien had joined the Communist Party 
with full appreciation of its purposes and program,” and seems 
to make it “clear that Congress did not exempt innocent’ mem- 
bers of the Communist Party.” 

In any event, Rowoldt testified. As a matter of fact, his 
testimony was the sole source of the evidence in the adminis- 
trative record. He testified freely as to why he affiliated him- 
self in membership with the Communist Party, and what he 
did during the very short period in 1935 he was formally con- 
nected with the Party. The Supreme Court, weighing his 
testimony, “all there” was in the record, concluded that his 
“unchallenged account” of his relations to the Communist 
Party did not make out “the kind of meaningful association” 
required to constitute him a Party “member” within the mean- 
ing of § 22 of the Internal Security Act, construed in light of 
the alleviating “spirit” of the 1951 “amendment’”.°° 

Appellant evinces no like candor. He has chosen to give no 
account whatever of his Party connections. Instead, he has 
chosen the course of defiance, though given 8 number of oppor- 
tunities to be candid. He has met the Government’s proof of 
his outwardly significant support of the Communist Party with 
silence. Unlike Rowoldt, appellant makes no claim and offers 
no evidence to indicate that his proved overt Party support 
wag not consciously intended to be meaningful support having 
some political implications. 

We submit, Rowoldt does not apply at all as an authority 
where the alien does not candidly come forward and make 
the claim, supported by some believable evidence, that his 
proved Party enrollment and other support were actually in- 
nocent of all political implications. Such appears from Niuk- 
kanen. There, the Supreme Court remarked: ** 


» 355 U.S. at 120. 
™ 3¢2 U.S. at 391. 
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* * © An able judge found that petitioner [Niukkanen] 
in denying membership in the Communist Party, unlike 
Rowoldt who admitted membership, see 355 US., at 
116-117, but accounted for its innocence, “perjured 
himself before and I believe that he perjured himself 
today.” We cannot say that his findings, affirmed by 
the Court of Appeals, were clearly erroneous and do not 
support the conclusion of both the lower courts. 


Thus, it appears that on the basis of the Supreme Court’s own 
application of Rowoldt, as well as on consideration of the differ- 
ent statute involved, appellant can gain no strength from 
Rowoldt. The record contains no evidence that appellant’s 
proved overt Party support was not intended to be meaning- 
ful support with political implications. On the contrary, the 
natural inference follows from appellant’s proved acts of Party 
support that those acts were intended to have meaningful 
political implications. 

Til. Under the governing Immigration and Nationality Act 
provisions, appellant’s deportability as a Communist Party 
member after entry is indisputably supported by reason- 
able, substantial and probative evidence in the administra- 
tive record 


The Immigration and Nationality Act sets the applicable 
standard for proper judicial review. It requires that a decision 
of deportability be “based upon reasonable, substantial and 
probative evidence” and be made upon the record of the ad- 
ministrative deportation proceedings.” This statutory re- 
quirement, of course, does not preclude the drawing of proper 
evidentiary inferences from established facts, with or without 
the aid of astatutory presumption. Cf. Rossi v. United States, 
289 US. 89, 91-2 (1933); Yee Hem v. United States, 268 U.S. 
178, 185 (1925). 

Appellant raises a point (Br., Point III, p. 14) which we be- 
lieve is not involved on this appeal. Appellant contends that 
no valid inference may be drawn from his silence, since he in- 
voked the Fifth Amendment. We want to make the Govern- 


= Section 242(b) of the Immigration and Nationality Act, 66 Stat. 209, 
8 U.S.C. 1252(b). 
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‘ment’s position clear: The administrative fact-finding here 
rests on no such inference. The deciding body was the Board 
of Immigration Appeals, exercising by delegation % the au- 
thority conferred on the Attorney General by the Immigration 
and Nationality Act * to make the final administrative decision 
as to deportability under the Act. And it is the final fact- 
finding determination of the Board of Immigration Appeals in 
appellant’s case which is before this Court for proper judicial 
review. Bridges v. Wizon, 326 US. 135, 152-6 (1945). 

We repeat: The Board of Immigration Appeals did not rely 
upon any inference drawn from appellant’s silence under pro- 
tection of the Fifth Amendment in reaching its determination 
that the evidence establishes appellant’s membership within 
the meaning of the deportation statute. In its original order, 
the Board relied solely on the testimony given by the Govern- 
ment witnesses. The Board there * stated: 


* * * The testimony introduced by the Government 
reveals that the respondent’s membership continued 
over a period from late 1948 or early 1949 to at least the 
end of 1950; that for several months, an attempt was 
made to make the respondent a leading figure in a unit 
of the Communist Party; that the respondent paid 
dues over the period of his membership; and attended 
many meetings closed to all but members of the Com- 
munist Party. This testimony establishes a prima facie 
case of voluntary membership. The respondent made 
no attempt to rebut this prima facie case. He did not 
assert that the membership was involuntary. We be- 
lieve this record establishes that respondent’s member- 
ship was voluntary. 

The fact of Communist Party membership could be 
found upon the testimony of witness Scarletto alone. 
*** [A discussion of Scarletto’s testimony fol- 


lows.] * * *. 
* * * * 


——— 

=8 CFR. 31(bd) (2), (4)- 

Section 242(b) of the Immigration and Nationality Act, 66 Stat. 209, 
8 U.S.C. 1252(b). 

* See J.A. 30-3. 
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Witness Elorriaga’s testimony that the respondent 
was a member of the Communist Party in 1949 and 
1951 is not inconsistent with the testimony of witness 
Scarletto. Moreover, witness Scarletto testified that 
Elorriaga had been a member of the Communist Party 
unit at the same time that respondent had been a 
member. * * * [A further discussion of Elorriaga’s 
testimony follows.] * * *. 


* * * * * 


There is an inconsistency in the testimony of Elor- 
riaga as to the number of times he saw the respondent in 
attendance at the 45th Concentration Club [unit of the 
Communist Party]. * * * Wedonot find it necessary 
to resolve the conflict which was not noticed at the 
hearing since we regard Elorriaga’s testimony as cor- 
roborative and it establishes that the respondent was 
amember of the Communist Party. 

The Board’s order directing reopening of the deportation pro- 
ceedings in appellant’s case stated: °° 
The respondent refused to testify on the claim of 
privilege. Membership in the Communist Party was 
found to have been established on the testimony of 
government witness, Scarletto, who testified that he 
had collected Communist Party dues from the respond- 
ent and had attended closed meetings of the Com- 
munist Party with him and the general corroboration 
offered by the testimony of government witness, Elor- 
riaga. 

[A discussion of the facts in Rowoldt follows.] 

In the instant case, however, the situation is quite 
different. Neither by testimony nor * * * by state- 
ments under oath prior to hearing has the respondent 
given information which would challenge the normal 


* See J.A. 35-7. 
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inference which would flow from the fact that one who 
joined a political party, joined knowing that it was a 
political party. * * * Here we have nothing to prevent 
the drawing of the normal inferences which flow from 
joining of a political party and long association with it. 
* * * Rowoldt joined at a time when it meant to him 
getting something to eat, something to wear and a place 
to “crawl into.” This element tended to place the case 
[of Rowoldt] in a state of balance for it made question- 
able the validity of drawing the inference which nor- 
mally follows from the joining an association with a po- 
litical party. The respondent’s membership on the 
other hand was at a time when economic conditions did 
not require the individual to join in mass effort to ob- 
tain the simple necessities of life. * * * [Emphasis 
supplied.] 

The final order of the Board dismissing appellant’s appeal 

(following the reopening of the deportation proceedings in 

appellant’s case) stated: *7 


** * The facts have been fully stated in previous 
orders. * * * Upon the reopened hearing, neither the 
respondent nor the Service offered any additional evi- 


dence 2* 


Both sides are content to rest upon the record. The 
record establishes membership. We believe it estab- 
lishes meaningful membership. Our previous opinion 
has set forth our reasoning. * * * 

It thus seems clear the Board of Immigration Appeals re- 
lied solely on the testimony of the Government witnesses and 
the normal evidentiary inference flowing—absent any credible 
evidence to the contrary—from the facts testified to by them. 
The Board did not draw any inference from the fact of ap- 
pellant’s silence that his testimony would have been adverse 
to him if given. And only where the fact of silence is itself 
relied on as evidence does there arise a possible conflict with 
the Fifth Amendment’s protection. Cf. Yee Hem v. United 
States, 268 U.S. 178, 185 (1925). 


* See J.A. 43-4. 
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Consequently, we submit, the Fifth Amendment issue should 
be regarded as not involved on this appeal. We believe there 
is no need to consider here the Special Inquiry Officer’s or 
the District Court’s * reference to the unfavorable inference 
that, they stated, could be drawn from appellant’s silence. 
Those references are immaterial here. Cf. Vlisidis v. Holland, 
245 F. 2d 812, 815 (3d Cir. 1957). 

Although a case involving suspension of deportation under 
§ 19(c) of the Immigration Act of 1917, as amended, the case 
of Kimm v. Rosenberg, 363 U.S. 405 (1960) is applicable here. 
Involved in Kimm were the facts that (p. 406) : 


Before the hearing officer, petitioner was asked if he 
was a member of the Communist Party. He refused to 
answer, claiming the Fifth Amendment privilege against, 
self-incrimination. The officer refused the suspension 
on the grounds that petitioner had failed to prove that 
he was a person of good moral character and that he had 
not met the statutory requirement of showing that he 
was not a member of or affiliated with the Communist 


Party. The Board of Immigration Appeals affirmed on 
the latter ground, as did the Court of Appeals. 263 F. 
2d 773. [Emphasis supplied.] 


The Supreme Court limited its discussion to the latter ground. 
Hence, it plainly appears that the Court regarded the final 
decision of the Board of Immigration Appeals as the only one 
under judicial review. 

Moreover, the Court concluded its opinion with the state- 
ment: “Perhaps the petitioner was justified in his personal 
refusal to answer—a question we do not pass upon—but this 
does not relieve him under the statute of the burden of estab- 
lishing the authority of the Attorney General to exercise his 
discretion in the first place.” [Emphasis supplied.] 363 U.S. 
at 408. Thus, the decision also teaches that where an alien has 
the burden of proof on an issue, his invocation of the Fifth 

“It appears from the District Court’s opinion (J.A. 52) that the District 
Judge was satisfied that the Government's uncontroverted evidence suf- 
ficed—absent any countervailing explanation by appellant—even without 
being “fortified” by the unfavorable inference the District Judge considered 
might be drawn from appellant’s silence. 
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Amendment has no necessary effect on resolution of the issue. 
If the alien fails to carry his evidentiary burden, the issue may 
properly be decided against him—without reference to his 
claim of constitutional privilege, justified or not. In Kimm, 
the alien failed to sustain his burden to establish that he came 
within the purview of a statutory exception to deportation. 
Here, appellant has failed (though afforded full opportunity) 
to discharge the burden upon him to show that his membership 
in the Communist Party had no meaningful political implica- 
tions. 

Appellant also advances the contention (Br., Point II, p. 10) 
that the Board of Immigration Appeals was not justified in 
drawing the evidentiary inference, from the facts testified to 
by the Government witnesses, that appellant’s membership was 
intended to be a meaningful association having some political 
implications. But appellant does not give a fair rendering of 
the Board of Immigration Appeals’ treatment of the point. 

The Board of Immigration Appeals gave due weight to the 
effect of the contemporary circumstances upon the meaning- 
fulness of appellant’s established membership in and other 
material support of the Communist Party during the period 
running from late 1948 or early 1949 to at least the end of 
1950. The Board in its order directing the reopening of the 
deportation proceedings held that, unlike Rowoldt, appellant 
had been found a member of the Communist Party “at a time 
when the economic conditions did not require the individual 
to join * * * to obtain the simple necessities of life.” In its 
final order, the Board noted that the facts had been fully 
stated in its prior orders and that those facts established a 
“meaningful association.” 

The Government’s uncontroverted evidence established 
more than the “bare organizational membership” appellant 
concedes. (Br., p. 13). The Government’s evidence did not 
merely show that appellant was an enrolled member of the 
Communist Party, paid Party dues and attended Party meet- 
ings closed to all but Party members. 

_ The Government’s evidence further established: Appellant 
was enrolled as a Communist Party member in Los Angeles, 
California. He first belonged there to the El Sereno Club 
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unit of the Communist Party, consisting of some 32 mem- 
bers. That unit was broken up in 1949 under Party orders 
for security reasons into two smaller units. Appellant and 
other Party members (including the Government witnesses) 
were transferred into the 45th Concentration Club (Mexican) 
unit of the Communist Party in Los Angeles. Appellant duti- 
fully effected the directed change-over. The members of the 
45th Concentration Club unit met once each week in different 
homes of its members. Appellant attended a number of those 
closed meetings, known only to Party members concerned. 
Also, the Party had ceased to issue cards to its members and 
the Organization Secretary of the unit was forbidden to main- 
tain records. Moreover, appellant attended a Party conven- 
tion held in Los Angeles which was restricted to Party 
members. Under the Party’s security system, each person 
seeking admission to the convention was required to appear 
before a screening panel, state his club and his Party position, 
and be properly identified by members of the panel before be- 
ing permitted to enter. (It is to be noted, furthermore, that 
there is no indication from the Government's evidence when if 
ever appellant quit the Party. The Government witnesses 
could carry appellant’s membership only until about the end 
of 1950 because they left the Party unit.) 

Accordingly, appellant must be regarded as having been 
aware, we believe, of the political implications of his Commu- 
nist Party membership. In no event can appellant be consid- 
ered just an ignorant Mexican alien, in the proved circum- 
stances that appellant obeyed Communist Party orders to 
transfer to a smaller and different unit for security reasons, and 
ran the gamut of a security screening to attend a Party con- 
vention in Los Angeles. 

We therefore submit, the fact-finding determination of the 
Board of Immigration Appeals which is before this Court 
for proper judicial review should be sustained as supported by 
reasonable, substantial and probative evidence—even without 
the aid of the rebuttable statutory presumption we believe the 
Immigration and Nationality Act creates. And it seems in- 
disputable that the Board’s finding that appellant’s Commu- 
nist Party membership had meaningful political implications 
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should be sustained as supported by reasonable, substantial 
and probative evidence, if the Court concurs with our view that 
the Act creates a rebuttable statutory presumption of mean- 
ingful political implications from such demonstrated support 
of the Communist Party as has been proved in appellant’s 
case. 

CONCLUSION 


Wherefore, it is respectfully submitted the judgment of the 
District Court be affirmed. 


Outver GascH, 
United States Attorney. 
Cart W. BELCHER, 
Assistant United States Attorney. 
Gr ZIMMERMAN, 
Special Assistant United States Attorney. 
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Trstimony oF WirnesS DANIEL ScARLETTO 


176 Special Inquiry Officer to Witness: 


* * * * 


Q. What is your full name, please? 
A. Daniel Scarletto. 


* * * 
DIRECT EXAMINATION 


177 Examining Officer to Witness: 


* * * * * 


Q. Were you at one time previously to now, @ member of 
the Communist Party of the United States? 


A. Yes. 

Q. When did you join the Communist Party of the United 
States? 

A. It was in ’47. 

Q. In what city were you residing when you joined the Com- 
munist Party? 

A. Los Angeles. 

Q. How did you happen to join the Communist Party in 
1947? 

A. I was at that time; at that time I joined the Communist 
Party under the supervision of the F.B.I. 

Q. How long did you continue your membership in the Com- 
munist Party? 

A. Until ’52; the Smith Act trials we had here. 

Q. Were you a member continuously from 1947 until 1952? 

A. Yes. 

Q. Did you pay dues into the Communist Party? 

A. Yes. 

(SA-1) 
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Q. Did you pay dues during the entire period from 1947 to 
1952? 

A. I think I started paying my dues around ’48—when I 
came back, in early ’49, I think I was steadily paying dues as 
I recall. 


* * * * * 


178 Q. When, you first joined the Communist Party, 
were you assigned to any Unit or Section or Subdi- 
vision of that Party? 

A. The first time I joined, I was assigned to a school, a be- 
ginner’s class, I think it was called. 

Q. For how longa period did this class continue? 

A. It went on for several weeks; I can’t recall just how long 
it was; it went on for several weeks. 

Q. How often did it meet? 

A. Two nights a week. 

Q. In what city was this school conducted? 

A. In El Sereno, Los Angeles. 

Q. El Sereno; is that a district within the City of Los 
Angeles? 

A. Yes. 

Q. After this school was terminated, were you then assigned 
to any Unit or Section of the Communist Party? 

A. Yes, I was in the El Sereno Club; the Communist Party 
Club. 

Q. How many members would there have been in the El 
Sereno Club, approximately? 

A. There was approximately 32 members in the El Sereno 
Club at that time. 

Q. To your knowledge, was that the smallest unit of the 
Communist Party or were there any smaller divisions to your 
knowledge at that time? 

A. That was one of the large divisions which was split up 
later. 

Q. Do you recall when it was that you were assigned to 
the El Sereno Club? 

A. I don’t recall just the date that I went into the El Sereno 
Club, but it must have been early ’49, at least. 
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Q. Was the El Sereno Club a unit of the Communist Party 
of the United States? 
A. Yes. 
179 Q. Do you recall how long you continued member- 
ship in the El Sereno Club? 

A. It was only a matter of a few months I was in the El 
Sereno Club. 

Q. Were you then assigned to another unit? 

A. Yes. 

Q. What was the designation of this other unit to which 
you were then assigned? 

A. The El Sereno Club was split up into smaller units for 
security reasons, and I was put into the Mexican Concentra- 
tion Club. 

Q. Do you recall what year this took place now? 

A. That was in early ’49, in the year ’49. 

Q. Was this Mexican Concentration Club a unit of the 
Communist Party of the United States, to your knowledge? 

A. Yes. 

Q. Getting back to the El Sereno Club, do you recall how 
often that unit met? 

A. Yes, the executives met once a week and the whole 
club would meet once a week. 

Q. Did you hold any official position in the El Sereno Club? 

A. Yes, I was press director in the El Sereno Club. 

Q. As press director, did you meet with the executive group 
of that club? 

A. Yes. 

Q. Were there any restrictions upon who could attend the 
meetings of the regular membership of the El Sereno Club? 

A. Yes. 

Q. What were those restrictions? 

A. Only Commie members were allowed. 

Q. By Commie, do you mean members of the Communist 
Party? 

A. Yes. 

Q. Referring to the Mexican Concentration Club, were regu- 
lar meetings of that unit held? 

A. Yes. 
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180 Q. How often? 
A. One day a week the executives would meet, and 
then one day a week the club would meet. 

Q. Did you hold any office in the Mexican Concentration 
Club? 

A. Yes. 

. What office did you hold in that club? 
. I was organization secretary. 

Q. As organization secretary, what were your duties? 

A. My duties was finance, collecting of dues, and sustainers, 
and handling political literature and taking over duties of the 
chairman in case the chairman was ever absent. 

Q. How long were you a member of the Mexican Concentra- 
tion Club? 

A. I was in the Mexican Concentration Club until the year, 
’51, and then I was transferred into the Communist under- 
ground. 

Q. You said this club met on the average of once a week; 
did you attend most of the meetings of that club? 

A. Yes. 

Q. Was attendance at these meetings restricted in any way? 

A. Yes. 

Q. In what way was the attendance of the Mexican Con- 
centration Club restricted? 

A. To Communist Party members. 

Q. Do you recall what safeguards were taken to make cer- 
tain that only Communist Party members attended these 
meetings? 

A. Well, we knew each other and no one else was ever at- 
tempting to attend that was not a Communist member. 

Q. Did you know all of the members personally, yourself? 

A. Yes. 

Q. Did you know all of them to be members of the Mexican 
Concentration Club? 

A. Yes. 

Q. Were these meetings of the Mexican Concentration Club 
held in any hall, or particularly designated place; did they have 
aclub room? 

A. They were held at private homes. 
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181 Q. Were they always held in the same private home 
or in different homes? 

A. They were held in different homes. 

Q. Were any of these meetings ever held in your own home? 

A. Yes. 

Q. Did you hold an official position in this club during your 
entire period of your membership in the Mexican Concentra- 
tion Club? 

A. No, not at first. 


* * * * * 


182 Q. Now, do you recall about how long it was after you 
first were assigned to the Mexican Concentration Camp 

[sic], that you held any official position in that club? 

A. Well, just after a couple of months that I was in the club, 
that I was assigned to the organization secretary job. 

Q. How long did you serve in this capacity? 

A. I served in that capacity until I was transferred in early 
51, to the underground. 

Q. Is there anyone in this room, other than myself, whom 


you have seen or known prior to this occasion? 
A. Yes. 
Q. Could you point out that person or persons? 
A. Yes, JOE GASTELUM or JOE VEGA; he used two 


names. 


* * * * * 


Q. You have indicated that you were acquainted with the 
respondent here as Joe Gastelum or Joe Vega; now, did you 
know him at any time to be a member of the Communist Party 
of the United States? 

A. Yes. 
183 Q. Where did you first meet Joe Gastelum? 
A. Ata meeting in the El Sereno Club. 

Q. Are you referring to the El Sereno Club of the Commu- 
nist Party of the United States? 

A. Yes. 
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Q. Doyourecall about when that was? 

A. 749. 

Q. Were you introduced to Joe Gastelum at the time you 
first met him in the El Sereno Club or saw him in the El 
Sereno Club? 

A. Yes; I was always introduced to new people that I had 
never seen before. 

Q. Washea member of the El Sereno Club? 

A. Yes. 


* * * * * 


Q. Do you know whether he was a member of the El Sereno 
Club at the time you were assigned to that unit? 

A. No, I didn’t know it at the time I was assigned because 
I only knew a couple of people that were in there at the time 
I went into it. 

Q. Did Joe Gastelum attend meetings regularly of the El 
Sereno Club? 

A. I only saw him there a couple of times because I was 
only in the club for a couple—few months, and I saw him there 
a couple of times. 

Q. On these two occasions in which you say you saw him in 
the El Sereno Club, were those meetings restricted in any way 
as to who could attend? 

A. Yes, Communist Party members were all they had. 

Q. After the El Sereno Club was broken up as you have 
testified, did you on any other occasion see Joe Gastelum? 

A. Yes. 

Q. Well, what were those other occasions upon which you 
saw him? 

‘A. He was in the—we were put into a new group, called 
the Mexican Concentration group and he was in that same 

group with me. 
184 Q. Now, when you speak of the Mexican Concen- 
tration Group; is that the same as the Mexican Con- 
centration Club? 

A. Yes. 

Q. Is that—or was that also a unit of the Communist Party 
of the United States? 

A. Yes. 
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Q. Did Joe Gastelum attend meetings regularly of the Mex- 
ican Concentration Club? 

A. Yes. He, just went once in awhile, but he was a regu- 
lar member. 

Q. Over what period of time did you see Joe Gastelum in 
meetings of the Mexican Concentration Club? 

A. Well, from the time I went in it until the time I left it, 
I saw him there several times. 

Q. To your knowledge, was he still a member of the Con- 
centration Club at the time that you terminated your mem- 
bership in 1951? 

A. I don’t think so; I think he was transferred out one time 
for some other kind of work in the Party, but it seems he came 
back and attended a few meetings after he had been gone for 
a period; I have forgotten when that period was. 

Q. Do you recall how long a period that was? 

A. No, I just can’t think how long a period it was right 
now; it was some time ago. 

Q. Was he transferred to the Mexican Concentration Club 
at the same time as yourself? 

A. Yes. 

Q. Do you know whether his membership continued into 
the year of 1950? 

A. Yes. 

Q. You have stated that as part of your duties as organ- 
jzational secretary that you were responsible for the collec- 
tion of dues; did you ever collect any dues from Joe Gastelum? 

A. Yes; I collected all the dues from all the members. 

Q. How often did you collect dues? 

A. Well, they were supposed to be paid every month, but 
some of them always lagged behind two or three months, but 

they paid me as they could. 
185 Q. Do you recall how much those dues were? 

A. Well, along with the dues of the sustainers—the 
dues depended upon your amount of income—it averaged 
around $1.00 a month, and then there was usually a sustainer 
with it. 

Q. What was the nature of the this sustainer? 

A. Well that was for whatever the party would see fit to 
use the money for. 
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Q. Was this over and above the regular dues which you 
collected? 

A. Yes. 

Q. Was there any identification card or book of any kind 
that was issued to the various members of the Mexican Con- 
centration Club? 

A. No, at that time, Communist members were not carry- 
ing cards; I think the last time was a ’48 year. 

Q. What sort of record then was maintained when these 
dues were collected? 

A. That was up to me; I kept all of the records in my head ; 
we wasn’t allowed to keep any records. 

Q. Did you collect dues from Joe Gastelum during the en- 
tire period of your membership in the Mexican Concentra- 
tion Club? 

A. Except for the time that he was—yes, except for the time 
that he was transferred out for some other job. 

Q. What disposition was made of these dues after you col- 
lected them? 

A. They were turned in to the head chairman of the district, 
District Chairman. 

Q. Are you speaking of the District Chairman of the Com- 
munist Party of the United States? 

A. Yes. 

Q. To your knowledge was Joe Gastelum—did he ever hold 
an official position in either the El Sereno Club or the Mexican 
Concentration Club? 

A. No, I don’t remember offhand. 

Q. Do you recall if any meetings of the Mexican Concen- 
tration Club were held in the home of Joe Gastelum? 

A. No, I have never been in the home of Joe Gastelum. 

Q. Did you ever, or were you ever acquainted with a person 
by the name of Fabian Elorriaga? 

A. Yes. 
186 Q. Did you ever know him to be a member of the 
Communist Party of the United States? 
A. Yes. 
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Q. Did you ever know him to be a member of the El Sereno 
Club? 
A. Yes. 


* * * * * 


Q. You have testified that you knew Fabian Elorriaga to 
be a member of the Communist Party. In what units, if any 
of the Communist Party, did you know him to be a member? 

A. In the Mexican Concentration Unit. 

Q. For how long a period did you know him in that unit? 

A. Until I left the Unit. 

Q. And, what was the total period of time you knew him to 
be 2 member of the Mexican Concentration Club? 

A. Oh, it was better than a year anyhow. 

Q. Were any meetings ever held in the home of Fabian 
Elorriaga? 

A. Yes, many of them. 

Q. Did you ever see Joe Gastelum at any of the meetings 
of the—that were held in the home of Fabian Elorriaga? 

A. Yes, I have seen him there a few times. 

Q. Were these meetings Communist Party meetings? 

A. Yes. 

Q. Were they regular meetings of the Mexican Concentra- 
tion Club? 

A. Yes. 
187 Q. Were those meetings restricted in any way? 
A. Yes, to Communist members. 

Q. Did you ever attend any conventions or general meet- 
ings of the Communist Party outside of the units which you 
have described? 

A. Yes, I attended conventions. 

Q. Where were those held, if you recall, and when? 

A. I have been to some conventions they had at the Park 
Manor, I think was the name, out on Western, near Wilshire; 
they usually attended meetings there, the large ones. 

Q. Were those Communist Party conventions? 

A. Yes. 


* * * * 


SA-10 


Q. What was the nature of these conventions which you 
attended? 

A. Well, they would have discussions on what was going on 
in the Party, and what drives were coming up. 


* * * * * 


188 Q. Who attended these various conventions which 
you saw were held at the Park Manor? 

A. All of the executives of the Communist Party. 

Q. Did you attend these conventions in an official capacity, 
yourself? 

A. Yes. 

Q. Do you know whether Joe Gastelum ever attended any 
such conventions? 

A. Isaw him at one convention one time. 

Q. Do you recall when that was? 

A. It was when I was in the El Sereno Club, we had a conven- 
tion one time, at Echo Park, at the Echo Park Women’s Club, 

a big hall, they had, and I saw Joe Gastelum there. 
189 Q. Do you know whether he was there on [sic] an 
official capacity? 

A. No. 

Q. Was the attendance in this convention restricted in any 
way? 

A. Yes, they were solely restrict to Communist Party mem- 
bers that we had to be identified by a panel to enter. 

Q. Do you recall whether on the occasion at which you say 
you saw Joe Gastelum at the Echo Park Women’s Club, was 
the attendance at that particular meeting so restricted? 

A. Yes, you had to face the panel and give your club, your 
position of that club, and be identified by members that were 
on the, on this panel, before you were admitted. 


* * * * * 


Q. Could you approximate at this time, about how many 
meetings of the Mexican Concentration Camp, in which you 
saw Joe Gastelum? 

A. Oh, about 15. 

Q. Were all of these meetings restricted to Communist Party 
members, only? 
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A. We had a couple of meetings one time, that wasn’t re- 
stricted to communist members, as I recall over some distribu- 
tion of papers I think, but I think there was just a couple of 
them that wasn’t. 

Q. Other than these two meetings, were all of the other 
meetings in which you saw Joe Gastelum, restricted to Com- 
munist Party members only? 

A. Yes. 


* * * * * 


[Nore: The cross-examination of witness Scarletto was too 
extensive to be reproduced here. (In the Government’s view, 
the qualifications it produced relative to the testimony given on 
direct examination do not materially affect its substance.) The 
entire cross-examination extends from page 192 to page 341, 
and intermittently from page 343 to page 355, in the transcript 
of the hearing record. Pertinent excerpts appear at pages 
47-50 of the Joint Appendix.] 


Testimony OF WITNESS FaBrAN CasaDO ELORRIAGA 


87 Special Inquiry Officer to Witness: 


* * * * 


Q. What is your full name, please? 
A. Fabian Casado Elorriaga. 


* * * 


DIRECT EXAMINATION 


Examining Officer to Witness: 
* * +* * * 
90 Q. When did you first become a member of the Com- 
munist Party of the United States? 
A. About August, 1947. 
Q. In what city did you become a member of the Commu- 
nist Party of the United States? 
A. In Los Angeles. 
Q. For how long were you a member of the Communist 
Party? 
A. Up until August of 1951. 


* * * 
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Q. When you first became 2 member of the Communist 
Party were you assigned to any unit or section or particular 
organization of the Communist Party? 

A. * * * I was assigned first to the Brooklyn Avenue Club. 

Q. * * * How long were you a member of the Brooklyn 
Avenue Club? 

A. About four or five months. 

Q. Were you then assigned to another unit? 

A. From the Lrooklyn Club I was assigned to the El Sereno 
Club. 


* * * * * 


Q. And how long were you a member of the El Sereno Club? 

A. About four years. 

Q. Did you become a member of any other unit or section or 
branch of the Communist Party after that? 

A. You mean after ’51? 

Q. After the El Sereno Club? 

A. For a while I was assigned to a smaller unit known as the 
Forty-Fifth Concentration. 


* * * * * 


91 Q. Where did the El Sereno Club hold its meetings? 
A. The El Sereno Club held its meetings at the homes 

of various members. 

Q. How often did it meet? 

A. I don’t remember right now exactly how often the El 
Sereno Club met—probably once in two weeks. 

Q. Did you pay any dues of any kind during the period of 
your membership in the El Sereno Club? 

A. I may have paid dues but I don’t remember now exactly 
if I did or not. 

* * * * * 
92 Q. Now do I understand correctly that the El Sereno 
Club is or is not a unit of the Communist Party? 

A. Did you say is? 

Q. Yes, or was it a unit or not of the Communist Party? 

A. It was a unit of the Communist Party. 

Q. Did you attend meetings regularly of the El Sereno Club? 
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A. I attended regularly as much as I could. Some meetings 
I may have missed. 

Q. Was attendance at that club restricted? 

A. What do you mean, restricted? 

Q. Could anybody who desired attend meetings of the El 
Sereno Club? 

A. Only party members attended meetings of the El Sereno 
Club. 

Q. Do you know in what way they assured that only party 
members attended those meetings? 

A. Only party members knew of these meetings. 


* * * * 


Q. Did you hold any official position in the El Sereno Club? 
A. I don’t remember if I held any official position in the El 
Sereno Club. 


* * * * * 


93 Q. Did you have anything to do at all with the call- 
ing of the meetings of this club or notifying any of the 
members who attended this club? 

A. I do not remember whether I called any meetings of the 
El Sereno Club or notified members to attend meetings of the 
E] Sereno Club. 

Q. Now you say you don’t recall whether you paid dues, is 
that correct? 

A. That is correct. 

Q. Do you know whether any of the other members ever 
had to pay dues, who were members of the El Sereno Club? 


* * * * e 


A. Always I assumed that they paid dues, but I do not ac- 
tually recall seeing them in the act of paying dues. 

Q. How long were you a member of the Forty-Fifth Mexican 
Concentration Club? 

A. About three years, approximately. 


* * * * * 


Q. Did you ever attend meetings of any units of the Com- 
munist Party other than these three which you have men- 
tioned? 

A. Well, I attended smaller units after the Forty-Fifth. 
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Q. After the Forty-Fifth? 

A. After the Forty-Fifth, where just about maybe three or 
four members attended. 

Q. What was the nature of these meetings? 

A. The nature of these meetings as I recall it were educa- 
tional in nature. 

Q. Where were such meetings conducted? 

A. Inahome. 

Q. What was your purpose in attending these smaller meet- 

ings, as you described them? 
94 * * * * * 
A. I stated they were educational. We had politi- 

cal discussions. 

Q. Did you ever attend any Communist Party meetings of 
any kind other than those you have mentioned already? 

* * * * * 

A. IL attended several other units after that and I attended 
meetings with members of other clubs in other homes. 

Q. What was the nature of these other meetings which you 
have described? 

A. Some were probably organizational meetings and other 
educational. 

Q. Were these other meetings who you describe restricted 
as to who could attend in any way? 

A. Just to party members. 

Q. Where did the Mexican Concentration Club meet? 


By Counsel: 


I will object to the pending question. There is nothing in 
the record so far as to the Mexican Concentration Club. 


By Special Inquiry Officer: 
Objection sustained. 


95 By Examining Officer: 
I think there has been a reference. 


Examining Officer to Witness: 


Q. Where did the Forty-Fifth Mexican Concentration Club 
meet? 
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By Counsel: 

I will object to that. I don’t think there has been any ref- 
erence to the Forty-Fifth Mexican Concentration Club. It 
was the Forty-Fifth Concentration Club. 

Examining Officer to Witness: 

Q. Where did the Forty-Fifth Mexican Concentration Club 
hold its meetings? 

A. Most of the meetings were held at my home. 

Q. How often did it meet? 

A. I don’t know exactly—probably every two weeks. 

Q. Did you hold any office in the Forty-Fifth Mexican Con- 
centration Club? 

A. I probably held one office which I don’t know exactly— 
I mean the type of office I held. 

* * * * * 

Q. Now were all of these clubs which you have stated that 
you were a member units of the Communist Party of the 
United States? 


A. That is right. 


* * * * * 


96 Q. How about the El Sereno Club, was that the 
smallest unit of the Communist Party with which you 
are familiar? 
A. When I first entered, yes. It later was broken up in 
two sections. One of them was the Forty-Fifth Concentration 
Club. 


* * * * * 


97 Q. You say that the Forty-Fifth Concentration Club, 
Mexican Concentration Club was a part of the El Ser- 

eno Club, is that correct? 

A. That is correct. 

Q. Did it continue to be a part of the El Sereno Club all 
the time or did it compose a completely separate unit? 

A. As I understand it at that time it was part of the El 
Sereno Club. 
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Q. Now every year that you were a member of any of these 
clubs were you issued any identification or booklet of any 
kind to indicate that you were a member? 


* hd * * * 


A. I was just given a card when I first entered the Brook- 
lyn Avenue Club. 


98 * * * * * 
Q. What became of this card which you had? 
A. I probably destroyed it. 
Q. Do you know whether it is in existence at the present 
time? 
A. NoI donot know if it is in existence. 


* * * * 


99 Special Inquiry Officer to Witness: 
Q. Mr. Elorriaga, when was the last time you saw 
the card? 
A. Ido not remember the last time I saw the card. We were 
asked at one time to destroy anything that would identify 
us with the party. So, I may have destroyed it. 


* * * * ° 


100 Q. Is there anyone who is seated in this room today 
whom you recognize as having known prior to your ap- 
pearance here today other than myself? Is there anyone in 
the room whom you recognize as having known before your 
appearance here today other than myself? 
A. You mean the question is if I know anyone in this room? 
. That is right. 
A. That I have known? 
. Before today? 
. Before today—that is right. 
. Will you point out that person? 
. The respondent. 
. Would you indicate him to the Special Inquiry Officer 
who the respondent is? 
A. The respondent’s name is JOE VEGA. 
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Special Inquiry Officer to Witness: 
Q. Would you indicate which person in this room you 
know as JOE VEGA? 
A. Sitting directly across from me, sir. 


Examining Officer to Witness: 


Q. You stated that his name is JOE VEGA. Did you know 
him by any other names? 

A. Just that name and just one more. 

Q. What was the other name by which you know him? 

A. JOE GASTELUM. 


* * * * * 


101 Q. When did you first become acquainted with this 
person you have identified as JOE GASTELUM and 
JOE VEGA? 
A. I do not remember the exact year but I met him in the 
Forty-Fifth Concentration Club of the Communist Party. 


By Counsel: 


I move to strike the last part of the witness’ answer as not 
being responsive to the question with reference to time and 
not place. 


By Special Inquiry Officer: 
Objection sustained. 
Examining Officer to Witness: 


Q. Under what circumtances did you meet the respondent 
here today? 

A. I met him in meetings of the Communist Party. 

Q. Now you have indicated that you were a member of three 
clubs or units of the Communit Party, in which of these three 
clubs or units of the Communist Party, did you meet the 
respondent? 

A. In the Forty-Fifth Concentration Club. 

Q. Do you know whether he was a member of that club? 

A. He wasa member of that club. 
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Q. Now you say you met him in meetings of that club, how 
often would you say you saw the respondent in meetings of 
that club? 

A. How often, about maybe three or four meetings a month. 

Q. Do you recall over what period time in which you saw 
the respondent at these meetings—over how long a period of 
time? 

A.. Over a period of about three years. 

Q. Do you know whether he was a member of the Commu- 
nist Party? 

A. Ido. 

Q. And how do you know that he was? 

A. His presence at the party meetings. 

* * * * # * 
102 Q. Was it possible at all that JOE VEGA could have 
attended these meetings without having been a mem- 
ber of the Communist Party? 

A. No, he could not have attended the meetings without 
being a member of the party. 

Q. Do you know whether or not he held any office in the 
Communist Party? 

A. In the smaller units, that is, in the Forty-Fifth Concen- 
tration Club he held one form of office. 

Q. What was that office? 

A. I don’t remember. All I know at that time he was an 
official of the club because he attended a few executive meet- 

ings of the Forty-Fifth. 
103 Q. Were you present at these executive meetings? 
A. I was present at one meeting that I remember. 


* * * * * 


Q. Where was this so-called executive meeting held if you 
recall? 

A. At the home of a member. 

Q. What was the purpose of that meeting? 

A. At this time I cannot say definitely the purpose but it 
was either organizational or to form an agenda for the regular 
meeting. 
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Q. Was attendance at this executive meeting restricted in 
any way? 
A. To Party members and probably officials of the club. 


* * * * * 


Q. To your knowledge when you terminated your member- 
ship in the Communist Party was the respondent here still a 
member? 

A. He was. 


* * 
CROSS-EXAMINATION 


Counsel to witness: 


* * * * * 


118 Q. What was the reason you left the Communist 
Party? 
A. I was not reenlisted—was probably expelled. 
Q. You don’t know? 
A. I don’t know. I was never called, or—I was told defi- 
nitely to stay away. 
. Any reason given? 
. Security. 
. Your own security? 
. No, Party security. 
. Were you ever told anything more definite than that? 
. No, nothing definite. 
Q Do you know of any reason other than you have indi- 
cated why you might have been told to stay away? 


* * * * * 


A. I have to specify? For security reasons. I told one 

member that I was approached by this Service to cooperate. 
I refused. 

119 Q. Then you think it was because you refused to 

cooperate you were dropped from membership, is that 


it? 

A. No. I refused to cooperate with the service and it was 
because I was approached by the service that I was told to 
terminate the party—by the party. 
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Q. Since then I take it you have changed your mind about 
cooperating with the service? 
A. That is right. 


* * * * * 


125 Q. All Iam interested in finding out is what the facts 

are and to ascertain the truth if possible. You have 
made what I feel are inconsistent statements. I am trying 
to give you an opportunity to clarify the matter. I am re- 
ferring to your testimony in effect: 

1. That you for the first time denied to cooperate with the 
Immigration Service with regard to Mr. Gastelum as the time 
or after the time you were subpoenaed to appear as a wit- 
ness in this case. 

A. That is right. 

Q. Now that is one part of your testimony. The second 
part of your testimony or another part of your testimony is 
that you had as a matter of fact fully cooperated with the 
Immigration Service at least two weeks before you were sub- 
penaed as a witness, that you had answered all the questions 
that were asked of you concerning Mr. Gastelum and it 
was your intention to fully cooperate the best you could with 
the Service in giving information or doing anything that was 
referred to you in connection with Mr. Gastelum. Didn’t you 
so testify? 

A. That is right. 


* * * * * 


129 Q. When did you first make up your mind to co- 
operate with the Immigration Service? 

A. About early 1955. 

Q. And this was after a number of contacts with you by 
members of the Immigration Service prior to 1955, is that 
correct? 

A. That is right. 


* * * * * 


132 Q. Do I take it you are testifying now you can’t 
recall whether any agents of the Immigration Service 
contacted you before February of 1955? 
A. That is right. 
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Q. How do you explain your prior testimony that you stated 
that you were contacted by agents of the Immigration Serv- 
ice in 1951 prior to the time that you left the Communist 
Party? 

A, In’51I was approached. 

Q. What do you mean approached? 

A. By the Immigration Service. 


* * * 
REDIRECT EXAMINATION 


Examining Officer to Witness: 
164 Q. Do you recall if Joe Gastelum was a member of 
the Brooklyn Avenue Club? 

A. He was not a member of the Brooklyn Avenue Club. 

Q. To your knowledge was he a member of the El Sereno 
Club? 

A. I do not remember the respondent as being a member of 
the El Sereno Club. 

Q. You have identified one other club or unit of the Com- 
munist Party, do you recall exactly what the true name of that 
other unit was? 

A. If you are referring to the Forty-fifth I understood it at 
that time to be just the Forty-fifth Concentration Club only. 

Q. The word Mexican did not appear in the official name of 
that organization? 

A. It did not. 

Q. Was the Forty-fifth Concentration Club a unit of the 
Communist Party of the United States? 

A. Yes. 

Q. Did you know Joe Gastelum to be a member of the Forty- 
fifth Concentration Club? 

A. Yes, sir. 
165 Q. Do you recall at this time about how many meet- 
ings of the Forty-fifth Concentration Club in which you 
have seen Joe Gastelum? 
A. Iremember about two or three meetings. 
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Q. At any of those meetings in which you saw Joe Gastelum 
were any persons present who to your knowledge were not 
members of the Communist Party? 

A, At those meetings there were no other persons present 
that were not members of the Communist Party. 


* * * * * 


Q. The question is were these meetings in which you saw 
Joe Gastelum in the Forty-fifth Concentration Club official 
meetings of the unit? 

A. That is right, sir. 

* * * * 7” 
167 Q. You testified that you attended approximately 
two or three meetings of the Forty-fifth Concentration 
Club at which the respondent, Mr. Gastelum, was present, is 
that correct? 

A. That is correct. 

Q. Approximately when did these meetings take place, the 
month or day isn’t necessary? 

A. In 1951 and 1949. 


Q. Do you limit it just to these two years or the period from 
49 to 51? 

A. I do not remember the years from 1949 to 1951 but I was 
present at one meeting in 1951 and another in 1949 with the 
respondent. 


* * * * * 
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IN THE 


United States Court of Appeals 


For Tue Disrrict or CotumsBi Crmcvuir 


No. 15,429 


Joss Maria GasteLum-Quinones, Appellant 
v. 


Wim P. Rocers, Atrorney Generau, Appellee 


On Appeal from the United States District Court for the District 
of Columbia 


REPLY BRIEF FOR APPELLANT 


I. The Present Case Is Governed by Rowoldt 


We contended in our main brief that the present case is 
controlled by the decision of the Supreme Court in Rowoldt 
v. Perfetto, 355 U.S. 115. The Board of Immigration Ap- 
peals agreed with us on this contention (J. A. 36-37), 
although differing with us on the interpretation to be 
given to the Rowoldt case. The appellee herein disagrees 
both with us and the Board, arguing (Br. 12-13) that since 
Rowoldt involved Section 22 of the Internal Security Act 
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of 1950, while this case involves Section 241(a)(6) of the 
Jmmigration and Nationality Act, 8 U.S.C. 1251(a) (6), 
Rowoldt does not apply. Appellee recognizes that both 
sections made an alien deportable for having been a ‘““mem- 
ber’? of the Communist Party, and it apparently concedes 
(Br. 25) that under both sections deportation may be effee- 
tuated only if the membership was a ‘meaningful associa- 
tion having some political implications.”’ It argues, how- 
ever (Br. 21), that whereas under the 1950 Act, the govern- 
ment had the burden of showing the ‘‘meaningful associa- 
tion,’? under the 1952 Act, the burden is on the alien to 
establish the absence of a ‘‘meaningful association having 
some political implications.”’ 


But appellee points to nothing in the language of the 
1952 Act which would support the conclusion that Congress 
intended to shift the burden of proof. The provision that 
aliens may be deported for past membership in the Com- 
munist Party is a subdivision of one of eighteen general 
classes of grounds for deportability set out in a single sec- 
tion of the Act (8 U.S. Code, 1251(a)), and there is no 
basis for the argument that the burden of proof as to this 
ground of deportation differs from the burden of proof 
on the government as to all other grounds. Nor does the 
appellee point to any other provision of the statute which 
can lend support to its conclusion.’ 


Nor does the government point to any legislative history 
to support its view. The only legislative history on this 
point adverted to by the government (Br. 22) is an excerpt 
from a Senate Report, S. Rep. No. 1515, 81st Cong., 2d 
Sess., which preceded enactment of §22 of the 1950 Act, 
and which proposed deportation for membership in the 
Communist Party by name, dispensing with proof as to 


1We agree with appellee (Br. 21), that since the appellant was not 
charged with ‘‘affiliation,’’ the discussion of the statutory definition of 
‘¢affiliation’’ is beside the point. Of course, if the appellant had in fact 
been found deportable on the ground of ‘‘affiliation,’’ this would pose a 
host of difficult legal questions, including constitutionality, which fortunately 
are not raised by the present case. 
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the character of the Party. Nothing in the quoted excerpt 
lends support to the argument that Congress intended to 
shift the burden of proof as to the character of the member- 
ship from the government to the alien. Moreover, since the 
Senate Report was part of the legislative history of the 
1950 Act, it cannot support the proposition that Congress 
intended to make a change in the 1952 Act. 

Further, the courts have consistently considered the 
two provisions to be identical, and the Service has consist- 
ently concurred in this view. In Galvan v. Press, 347 U.S. 
525, which first considered the constitutionality of Section 
22 of the Internal Security Act of 1950, the Court said (at 
525 fn. 2): ‘‘The substance of this provision [z.¢., Section 
22 § 1(2)(c) of the Internal Security Act] was incorporated 
in the Immigration and Nationality Act of 1952, 66 Stat. 
163, 205; 8 U.S.C. § 1251(a) (6) (C).’’ In Rowoldt, the Court 
recited (at 116 fn. 1): ‘‘The substance of the relevant por- 
tion of this provision was incorporated in the Immigration 
and Nationality Act of 1952, 66 Stat. 163, 205, 8 U.S.C. 
§ 1251(a)(6)(C).’’ See also Schleich v. Butterfield, 252 F. 
24 191, 193; and MacKay v. McAlexander, 268 F. 2d 35, 
36, 37.2 In a ease arising under the 1952 Act, the Sixth 
Cireuit applied the Rowoldt doctrine. Wellman v. Butter- 
field, 253 F. 2d 932. So did this Court in several cases under 
the 1952 Act, Ramirez-Salse v. Rogers, No. 12,852; Cherner 
v. Rogers, No. 12,877; Larson v. Rogers, No. 13,003; Kochi 
v. Rogers, Nos. 13,264 and 13,374. 


IL Under Rowoldt, the Burden of Proof as to the Character of 
the Membership Is on the Government 


After arguing at some length that the 1952 Act changed 
the 1950 Act by shifting the burden of proving the nature 
of the membership from the government to the alien, the 


2 The court there said at fn. 1 that the deportation was ‘‘Pursuant to the 
Act of October 16, 1918 as amended by Scction 22 of the Subversive Activi- 
tics Control Act of 1950 (Title I of the Internal Security Act of 1950), 64 
Stat. 1006, 8 U.S.C. $137, now section 241(2)(6)(C) of the Immigration 
and Nationality Act, 8 U.S.C. § 1251(a) (6) (C).’’ 
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government inconsistently argues that this was the holding 
of Rowoldt under the 1950 Act (Br. 26-27). We have dealt 
with this contention adequately in our main brief and have 
there shown (pp. 13-14) that Rowoldt made no exception 
to the general rule that the burden of proof as to deporta- 
bility is on the government, not the alien. The government 
argues (Br. 26-27), that its view of Rowoldt was adopted 
by the Supreme Court in Niukkanen v. McAlexander, 362 
U.S. 390. There was, however, no discussion in the Niuk- 
kanen case as to the burden of proof. The Court did no 
more than issue a short per curiam opinion affirming the 
conclusion of the Ninth Circuit. That Court in its opinion, 
265 F. 2d 825, did not adopt the government’s view here 
as to Rowoldt. On the contrary, it held that Rowoldt es- 
tablishes a ‘‘minimum-proof requirement for establishing 
membership’’ (at $28), and that the evidence introduced 
by the government had met that burden. 


Ill. The Evidence Does Not Show More Than Nominal Member- 


ship 

Finally, the government argues (Br. 32-33), that in any 
event, the evidence is sufficient to establish that the appel- 
lant was more than a nominal member within the meaning 
of the Rowoldt case. It asserts (Br. 32) that ‘the Govern- 
ment’s evidence did not merely show that appellant was 
an enrolled member of the Communist Party, paid Party 
dues and attended Party meetings.”’ It then lists (Br. 32- 
33) the additional items of evidence which it believes shows 
more than those facts, all of which existed in Rowoldt. 
We will treat these items seriatim’* 


3 Although we discuss the significance of the additional evidence relied on 
by tho appellee, the case should be decided not on the evidence, but on the 
findings made by the Board of Immigration Appeals. For example, as ap- 
pellee acknowledges (Br. 10), the Board found the testimony of the witness 
Elorriaga to be inconsistent, credited it only in part, and found him to be 
merely ‘‘corroborative’’ of Scarletto. Just as the appellant is bound by 
the findings of the Board on credibility, so is the government. Despite the 
argument of the government, the Board found only attendance at meetings 
and payment of dues and nothing more (J. A. 30). 
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1. Appellant belonged to two separate units of the Party, 
the first of which was broken up ‘‘for security reasons 
into two smaller units.’? The government adds in italics, 
“Appellant dutifully effected the directed change-over.’’ 
(Br. 32-33.) The intent seems to be to convey the im- 
pression that appellant had something to do with the change 
in organization. But nothing in the record supports such an 
inference. The testimony of the government’s witness was 
simply as follows: ‘‘We were put into a new group called 
the Mexican Concentration Group, and he was in that same 
group with me’’ (S.A. 6). Significantly, neither the Special 
Inquiry Officer, the Board, nor the court below placed any 
emphasis on the transfer, the Board finding only that ap- 
pellant had attended meetings of the Communist Party 
(J. A. 30). 


2. “‘The members of the 45th Concentration Club Unit 
met once each week in different homes of its members.’’ 
However, no meetings were ever held at appellant’s home 


(S. A. 8), and however often other members of the unit 
attended meetings, appellant ‘‘just went once in awhile’’ 
(S. A. 7). Indeed, the government’s witness Scarletto testi- 
fied that appellant attended only about fifteen meetings 
over the period of more than a year, and that at least two 
of these meetings were not restricted to Communists (J. A. 
46-50). Thus, contrary to the government’s implication, 
appellant’s attendance at meetings was sporadic and sparse 
and he was never the host. 


3. ‘‘Also, the Party had ceased to issue cards to its mem- 
bers and the Organization Secretary of the unit was for- 
bidden to maintain records’’ (Br. 33). There is nothing 
in this circumstance to indicate any activity on appellant’s 
part. 


4, ‘‘Moreover, appellant attended a Party convention 
held in Los Angeles which was restricted to Party mem- 
bers’’ (Br. 33). The actual testimony on this score was as 
follows (S. A. 10): 
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“T saw him [appellant] at one convention one time. 

‘¢Q, Do you recall when that was? 

«<A. Tt was when I was in the El Sereno Club, we had 
a convention one time, at Echo Park, at the Echo Park 
Women’s Club, a big hall, they had, and I saw Joe 
Gastelum there. 

“<Q, Do you know whether he was there on [sic] 
an official capacity? 

SoA. No.’’ 


In short, there is nothing in the record which can possibly 
establish that the appellant’s association with the Com- 
munist Party was more meaningful than that of Rowoldt. 
‘The Board made no findings that there was any activity 
on the part of the appellant other than membership, at- 
tendance at meetings and payment of dues, as was present 
in Rowoldt. And, as we have pointed out in our principal 
brief (p. 10), the Board acknowledged that there was no 
evidence to show appellant’s awareness of the fact that he 
belonged to a political organization. 


Respectfully submitted, 


Davip Rein 
JosePH FORER 
711 Fourteenth Street, N. W. 
Washington, D. C. 
Attorneys for Appellant 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 1421-59 
Jose Maria GasreLum-Qurnoyes, 1800 Bridge Street, 
Los Angeles, California, Plaintiff 
v. 
Wiutuium P. Rocers, ATrorNEY GENERAL OF THE UNITED 


Srates, Department of Justice, Washington, D. C., 
Defendant 


Complaint for Review of Deportation Order and for 
Declaratory Judgment and Injunctive Relief 


The plaintiff, Jose Maria Gastelum-Quinones, complain- 
ing of the defendant, alleges: 
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1. The Court has jurisdiction of this action under D. C. 
Code, sections 11-305 and 11-306; 28 U. S. Code, section 
2901: and section 10 of the Administrative Procedure Act, 
5 U.S. Code, section 1009. 

2, The plaintiff is a native and citizen of Mexico. He 
entered the United States in October 1920, being admitted 
for permanent residence. He has continuously resided in 
the United States since that date and now resides in the 
United States. 

3. The defendant, William P. Rogers, is the Attorney 
General of the United States. He is in charge of the admin- 
istration of the statutes of the United States relating to 
the deportation of certain classes of aliens. His principal 
office is, and he may be found, in the District of Columbia. 

4, The defendant, acting through his subordinates, has 
ordered the plaintiff deported from the United States under 
the asserted authority of section 241(a) (6) (C) of the Immi- 
gration and Nationality Act, 66 Stat. 205, S U. S. Code 


1251(a)(6)(C), on a finding that plaintiff had been a mem- 
ber of the Communist Party of the United States from 
1948 or 1949 to the end of 1950. 


5, The order of deportation has become administratively 
final by virtue of its affirmance by the Board of Immigration 
Appeals. Plaintiff has exhausted all administrative reme- 
dies. 

6. Said deportation order is illegal because (a) the find- 
ing of Communist Party membership was not, as required 
by law, based on reasonable, substantial and probative evi- 
dence; (b) the finding was based on unwarranted inferences 
and incompetent and unrealiable evidence; (¢) the statutory 
provision under which deportaton was ordered is unconsti- 
tutional on its face and as applied to plaintiff. 

7. Unless enjoined by the Court, the defendant will im- 
minently take plaintiff into custody and deport him. 

8. The plaintiff is presently at large on administrative 
bond. He is not a security risk and is not engaged in, is 
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not likely to engage in, and has no intentions of engaging in, 
activities detrimental to the safety or interests of the 
United States. 


9. By the aforesaid actions and threatened actions of the 
defendant, the plaintiff is threatened with imminent and 
irreparable injury for which he has no adequate remedy at 
law. 


Wuererorr, plaintiff demands judgment (1) declaring 
that the aforesaid provision of the deportation statutes is 
unconstitutional; (2) declaring that the deportation order 
against plaintiff is invalid; (3) enjoining the defendant, 
his officers, agents, servants, employees, and attorneys, and 
all persons in active concert or participation with them, 
from deporting plaintiff, requiring him to surrender for de- 
portation, taking or holding him in custody under or in 
connection with the deportation order, or otherwise enfore- 
ing, giving effect to, or keeping in effect said deportation 
order; and (4) granting such other and further relief as 
may be appropriate. Plaintiff also prays for a preliminary 
injunction enjoining the defendant as aforesaid pending 
the trial and disposition of this cause, and for an appro- 
priate temporary restraining order. 


JosEPH FoRER 

Davi Retry 
711 Fourteenth St. N. W., 
Washington, D. C. 


Attorneys for Plaintiff 


Plaintiff's Motion for Summary Judgment 


Now comes the plaintiff by his attorneys, and pursuant to 
Rule 56 of the Federal Rules of Civil Procedure, moves the 
Court to enter summary judgment for the plaintiff on the 
ground that there is no genuine issue as to any material 
fact and plaintiff is entitled to judgment as a matter of law. 
In support of this motion plaintiff refers to the pleadings 
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and affidavit, and the certified record of the proceedings be- 
fore the Immigration Service, which by agreement of coun- 
sel will be filed by the defendant. 
Davip Rein 
JosEPH Forer 
Forer & Ren 


Attorneys for Plaintiff 


Affidavit in Support of Motion for Summary Judgment 


Jose Maria GastELUM-QuINoNEs, being first duly sworn, 
deposes and says: 


1. I am the plaintiff in the above action. 

2. I have resided in the United States since October 
1920, when I entered this country at the age of ten. I am 
married to and support my wife, and I have twin children, 
age 24, who are native born United States children, and who 


have between them five native born grandchildren with one 
additional grandchild presently expected. 

My occupation is a counter-man in a restaurant. 

3. Iam not a member of the Communist Party or of any 
organization that to my knowledge or belief advocates vio- 
lent overthrow of the United States government. I am not 
engaged in and have no intention of engaging in activities 
inimical to the safety or interests of the United States. 
During the deportation proceeding, I was enlarged on ad- 
ministrative bond. 

Jose Marta GastELuM, known in these 
proceedings as Josk GaSTELUM- 
QUINONES 


Subscribed and sworn to before me 
this 26th day of May, 1959. 
s/ Mortimer VocEu 
Notary Public in and for the County. 
of Los Angeles, State of California. 


Pa 
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Defendant’s Motion for Summary Judgment and Opposition 
to Plaintiff's Motion for Summary Judgment 


Comes now defendant by his attorney, the United States 
Attorney, and (1) moves for summary judgment for the 
reason that there is no genuine issue of material fact and 
defendant is entitled to judgment as a matter of law, and 
(2) opposes plaintiff’s motion for summary judgment for 
the reasons set forth in the memorandum of points and 
authorities supporting the instant motion and opposition. 


Attached hereto and made a part hereof if the certified 
record of the proceedings of the Immigration and Naturali- 
zation Service pertaining to plaintiff, identified as Ex- 
hibit I. 

/s/ Oxtver Gasca 
Oliver Gasch 
United States Attorney 


/s/ Epwarp P, TroxeLu 
Edward P. Troxell, Principal 
Assistant United States Attorney 


/s/ Joun F. Doyte 
John F. Doyle 
Assistant United States Attorney 


/s/ Haroup D. RuyNEpDANCE, JR. 
Harold D. Rhynedance, Jr. 
Assistant United States Attorney 
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Opinion 
UNITED STATES DEPARTMENT OF JUSTICE 
Immigration and Naturalization Service 
Feb. 28, 1957 
File A5 176 004—Los Angeles 


Inre: Jose Marta GasreLum-Quinoxes, also known as JoE 
GasTELuM, also known as Joe VEGA 


I~ Deportation PRocEEDINGS 


In Benatr oF RESPONDENT: 
William M. Samuels, Attorney at Law 
2334 Brooklyn Avenue 
Los Angeles 33, California 


CHARGES: 
Order: I&N Act—After entry, member of a section, sub- 
sidary, branch, affiliate, or subdivision of the Commu- 


nist Party of the United States 
Lodged: None 
Appuication: None 
Detention Status: Released under $1,000 bond 
Orver To SHow Cause Servep: March 23, 1956 


Discussion: The respondent herein, although voluntarily 
placed under oath at the hearing, upon advice of counsel 
invoked the Fifth Amendment to the Constitution of the 
United States and refused to testify. Counsel did, however, 
stipulate that the respondent was personally served with 
a copy of the order to show cause (Ex. 1) and with a copy 
of the warrant of arrest (Ex. 2) and that the respondent’s 
name is Joe Gasretum (pp. 2A and 14). To sustain its 
burden of proving the respondent’s alienage and deporta- 
bility, the Government submitted documentary evidence 
(Ex. 3, 4, 5, and 6) and presented four witnesses. 


if 


Exhibit 3 is an Alien Registration Form bearing No. 
5176004 and the name Joz Quixones GasteLuM. Said form 
contains, among other details, the following information 
concerning the aforementioned registraint : That he resides 
at 904 North Eastman Avenue, Los Angeles, California; 
that his only entry into the United States oceurred at 
Nogales, Arizona, on October 7, 1920, under the name of 
Jose Manta GasreLum; that he was born at San Benito, 
Sinaloa, Mexico, on January 10, 1910; that he is a citizen 
of Mexico; that he is widowed; that within the past five 
years he had not been a member of, or active in, any clubs, 
organizations, or societies; that he had not applied for first 
citizenship papers in the United States; that he has two 
children; and that he had not been arrested or indicted for, 
or convicted of, any offense. Said form was signed by the 
registrant in the name of ‘‘Jox Q. GasteLUM’’ on December 
20, 1940, at Los Angeles, California. 


Exhibit 4 is an Alien Registration Receipt Card bearing 


the same registration number and the same name and ad- 
dress of the registrant as appears on the Alien Registration 
Form (Ex. 3). 


Exhibit 5 is a Resident Alien’s Border Crossing Tdentifi- 
cation Card No. 254026, issued at Los Angeles, California, 
on January 9, 1948, to Jose GasTELUM-QUINTONES. Among 
other things, the card discloses that the holder’s Alien 
Registration Number is 5176004, that he was born on Janu- 
ary 10, 1910, at San Benito, Sinaloa, Mexico, and that his 
nationality is Mexican. (This is the same data as appears 
in Exhibit 3). Attached to the card is a photograph of 
the holder, who signed the card as ‘‘.JosE Q. GasTELUM”’. 


Exhibit 6 is Form I-404 (Certificate of Admission of 
Alien), issued by the Acting Assistant Officer in Charge at 
Nogales, Arizona, on October 5, 1953, showing that Josr 
Mara Gastetuy, citizen of Mexico, and last a resident of 
San Benito, Sinaloa, Mexico, was admitted to the United 
States for permanent residence at Nogales, Arizona, on 
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October S, 1920, and that he was last readmitted at that 
port as a returning resident on March 20, 1949, with Resi- 
dent Alien’s Border Crossing Identification Card No. 
254026, (This is the identical number imprinted on Exhibit 
5). 


The first witness presented by the Government was 
Punir F. Hapetz, who testified as follows: He has been 
a United States Immigration Officer for 15 years and has 
been stationed at Los Angeles, California, since 1949. He 
stated that he knows the respondent by the name of JosE 
Marra GasteLuM-Quinones. He first became acquainted 
with the respondent when he interviewed the latter in about 
September 1953, to determine the respondent’s status as 
an alien in the United States. During the interview, the 
respondent presented his Alien Registration Receipt Card 
and Resident Alien’s Border Crossing Identification Card. 
Investigator Habell retained the Border Crossing Card for 
the Service file, but returned the Alien Registration Card 
to the respondent after examining it. The respondent ad- 
mitted to the Investigator that the signature on the reverse 
of the Alien Registration Card (Ex. 4) was his. The wit- 
ness stated that when he showed the respondent Alien Reg- 
istration Form AR-2 (Ex. 3) and asked him whether the 
information appearing on the form related to him, the re- 
spondent acknowledged that it did. The witness identified 
Exhibits 3 and 4 as being the Alien Registration Form 
AR-2 and the Alien Registration Receipt Card previously 
referred to, and pointed out that both documents contained 
his initials and the dates ‘‘9/18/53”’ and ‘‘3/23/56’’, respec- 
tively. September 18, 1953, is the date on which the witness 
first interviewed the respondent, and March 23, 1956, is 
the date on which the respondent surrendered his Alien 
Registration Receipt Card to Investigator Habell. The 
latter also identified Exhibit 5 as being the Resident Alien’s 
Border Crossing Identification Card which was presented 
to him by the respondent at the time of the interview on 
September 18, 1953. The witness stated that he endorsed 
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his initials and the latter-mentioned date on the Border 
Crossing Card and that the respondent acknowledged that 
the information contained on the Card related to hin. 


Investigator Habell identified Exhibit 6 (Certificate of 
Admission of Alien) as being the response received by him 
from the Officer in Charge at Nogales, Arizona, in com- 
pliance with Habell’s request for verification of the re- 
spondent’s arrival in the United States. The witness fur- 
ther testified that on March 23, 1956, after he had served 
the warrant of arrest and order to show cause on the re- 
spondent and while the latter was being detained by this 
Service, the witness and Investigator DoxaLpson questioned 
the respondent concerning his date and place of birth, and 
that it was then resolved that the respondent was born in 
Sinaloa, Mexico, in 1910. Investigator Habell declared that 
during his first interview with the respondent in September 
1953, the latter informed him that he last entered the 
United States in 1951, but declined to say whether he was 
a member of the Communist Party. When asked on cross- 
examination what there is in particular about this case that 
would differentiate it from other cases that he had been 
investigating since 1953, the witness answered that an 
order to show cause was issued. The witness further stated 
that less than ten cases which he had investigated since 
1953 had resulted in issuance of warrants of arrest, and 
that, generally, he could recall the facts in said cases. 


The second witness presented by the Government was 
Howarp M. Dowavsox, who testified as follows: He has 
been an officer of the United States Immigration Service for 
about seven years and has been stationed at Los Angeles, 
California, for one year. The witness stated that his pres- 
ent duties were those of bond officer and liaison officer, and 
that he was also so employed on or about March 23, 1956. 
He identified the respondent by the name of JosE GasTELUM. 
He became acquainted with the respondent in March 1956, 
when he accepted a bond posted by a surety in the respond- 
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ent’s behalf. At that time, the witness asked the respond- 
ent where he was born, and the respondent gave his place 
of birth as Mexico. The witness stated that Investigator 
Habell was present at the time. 


The third witness presented by the Government was 
Fapran Casapo Exorrmca, who testified as follows: He 
was born at Chihuahua, Mexico, and has resided continu- 
ously in the United States for 41 years, except for the time 
that he was in the military service. He became a natural- 
ized citizen of the United States in March 1943, at San 
Luis Obispo, California, while a member of the United 
States Army. He served in the armed forces from Novem- 
ber 26, 1942, to October 10, 1945. Since 1920, he has been a 
resident of Los Angeles, California. The witness stated 
that he first became a member of the Communist Party of 
the United States in about August 1947, at Los Angeles, 
California, and remained a member until August 1951. Dur- 
ing said membership, he was first placed in the Brooklyn 
Avenue Club which held meetings, for the most part, in a 
house on Breed Street about once a week. He was issued 
a membership card, but does not remember paying dues. 
The meetings of the Brooklyn Avenue Club were restricted 
solely to member of the Communist Party. The witness 
stated that he did not hold any office in the Brooklyn Avenue 
Club. After about four or five months, he was transferred 
from the Brooklyn Avenue Club to the El Sereno Club 
which met about once in two weeks at the homes of the 
various members. He was present at meetings as regularly 
as possible, said meetings being attended only by members 
of the Communist Party as they were the only ones who 
knew of the meetings. 


The witness further testified that a while after his trans- 
fer to the El Sereno Club, that Club was broken up into 
two units, one of which was the 45th Concentration Club, 
and that he was assigned to the latter Club, wherein he re- 
mained a member for about three years. In addition to 
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the meetings of the Brooklyn Avenue Club, the El Sereno 
Club, and the 45th Concentration Club, he also attended 
meetings of smaller units at which about three or four mem- 
bers were present. 


At the hearing, witness Exorrraca identified the respond- 
ent, stating that the latter’s name is Joz Vrea and that he 
also knew him by the name of Jor GasTELUM. The witness 
testified that he first met the respondent at meetings of the 
45th Concentration Club of the Communist Party, and that 
he met him at such meetings about three or four times a 
month over a period of about three years. The witness 
stated that he knew that the respondent was a member of 
the 45th Concentration Club and of the Communist Party 
because of the latter’s presence at the Party meetings, and 
that he could not have attended the meetings without being 
a member of the Party. He stated that the respondent 
was an official of the 45th Concentration Club, because he 
remembers one executive mecting of the Club held at the 
home of a member at which he and the respondent were 
present. The purpose of said meeting was either organiza- 
tional or to form an agenda for the regular meeting. He 
declared that attendance at the executive meeting was re- 
stricted to Party members and probably to officials of the 
Club. The witness stated that when he terminated his mem- 
bership in the Communist Party in August 1951, the re- 
spondent was still a member and that since said date he 
has seen the respondent a few times and spoken to him 
briefly. 


Witness Exorrzaca further testified that he had also been 
a member of the Independent Progressive Party (I. P. P:), 
the Civil Rights Congress (CRC), and ANMA (National 
Association of Mexican Americans). He stated that to his 
knowledge the only connection between ANMA and the 
Communist Party was that there were Party members, in- 
cluding the respondent, in ANMA. 
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On cross-examination, the witness testified that he has 
been employed by Lockuerp Arrcrart at Burbank, Cali- 
fornia, for the past four and a half years. He admitted 
that prior to being hired, he had filled out a written appli- 
cation for employment with Lockheed, that one of the 
questions appearing on the application inquired as to pres- 
ent and past membership in any subversive organizations, 
and that he had answered the question in the negative, fail- 
ing to disclose his membership in the Communist Party or 
in any of the other organizations previously mentioned. 


Witness Evorriaca testified that he had been an amateur 
boxer from August 1931 to 1936, when he started boxing 
professionally. His last professional fight took place in 
1948. He estimated that he had participated in about 80 pro- 
fessional fights and in about the same number of ameateur 
bouts. He stated that he had been knocked out once in 
1939 and once in 1948. On redirect examination, the witness 
stated that his boxing career has in no way whatsoever af- 


fected his ability to recall past facts or incidents. He stated 
that he did not suffer any lasting or permanent injury as 
a result of his knockouts in 1939 and 1948. He declared 
that the only injuries he had received during his career 
were a headbutt on the nose and another headbutt on the 


eye. 

On recross-examination, the witness admitted that while 
he had suffered blows to the head during bouts, he did not 
suffer any injuries other than those previously mentioned. 
The witness further admitted that in 1953, at the request 
of his regular physician, an eye, ear, nose, and throat spe- 
cialist, he went to a laboratory and had X-Rays taken of his 
head. The witness further stated that he had contracted 
malaria while serving with the United States Army in the 
South Pacific, and that the last time he suffered an attack 
of malaria was in June 1946. 


The witness testified that he had been expelled from the 
Communist Party for security reasons, namely, that he had 
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told another member that he had been approached by the 
Immigration Service and had been requested to cooperate 
with the Government. Although he had originally refused 
to cooperate in August 1951, he first agreed to do so in 
1955. He testified that he had never before appeared as a 
witness for the Government in any case. He stated that 
he had not asked for any witness fees to appear in the 
instant proceeding and that no one told him that he would 
be paid for his services or that he would benefit in any way. 
He testified that to his knowledge his continued employ- 
ment at Lockurep Arrcrart has not been dependent in any 
way upon the fact that he has cooperated with the Govern- 
ment. He further declared that he did not first start co- 
operating with the Immigration Service in order to obtain 
his position with Lockheed, that the Immigration Service 
was not instrumental in his obtaining such employment, and 
that he did not cooperate with the Service for the purpose 
of maintaining his position with Lockheed. 


Witness Exorrtaca stated that the respondent was not a 
member of the Brooklyn Avenue Club and that he does not 
remember the respondent being a member of the El Sereno 
Club. However, he did recall attending one meeting in 
1949 and another in 1951 of the 45th Concentration Club, a 
unit of the Communist Party of the United States, at which 
the respondent was also in attendance. At said meetings 
the only persons present were members of the Communist 
Party. 


The fourth Government witness, DanrEL ScaRLETTO, testi- 
fied as follows: He is a native-born United States citizen 
and has resided continuously in Los Angeles, California, 
since 1938, except for about one year spent in Phoenix, 
Arizona, and the period from 1942 to 1945 while he was a 
member of the United States Navy. He stated that, at the 
request and under the supervision of the Federal Bureau 
of Investigation, he joined the Communist Party in Los 
Angeles, California, in 1947, and remained a member until 
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1952, when he was called upon to testify as a w itness at 
the Smith Act trials. When he first joined the Communist 
Party he was assigned to a school, a beginner’s class, held 
two nights a week in the El Sereno District of Los Angeles. 
After several weeks of schooling, he was assigned to the 
El Sereno Club, which was a unit of the Communist Party 
of the United States. At that time there were approxi- 
mately 32 members in the El Sereno Club, which was split 
up later. After he had been in the El Sereno Club for 
only a few months, it was divided into smaller units for 
security reasons and he was assigned to the Mexican Con- 
centration Club during the early part of 1949. The Mexican 
Concentration Club was a unit of the Communist Party of 
the United States, 


Witness Scartetro further testified that the El Sereno 
Club held two meetings a week, one for the executives and 
one for the membership. The witness stated that he was 
press director of the El Sereno Club and as such met with 


the executive group. Attendance at the meetings of the 
regular membership of the El Sereno Club was restricted 
to members of the Communist Party. 


Similarly, the executives and the membership of the 
Mexican Concentration Club each met one day a week. The 
witness was organizational secretary of the Mexican Con- 
centration Club with such duties as finance, collecting of 
dues and sustainers, handling political literature, and act- 
ing for the chairman in the latter’s absence. He continued 
in the Mexican Concentration Club until 1951, when he was 
transferred into the Communist underground. During his 
membership in the Mexican Concentration Club, the witness 
attended most of the mectings. The meetings were re- 
stricted to Communist Party members. The members knew 
each other and no one who was not a Communist member 
ever attempted to attend said mectings. The witness stated 
that he personally knew all the members of the Mexican 
Concentration Club. The meetings of the Mexican Concen- 
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tration Club were held in different homes, including that of 
the witness. 


At the hearing, the witness identified the respondent as 
Jor GasteLum or Jor Vrca. He stated that he had known 
him to be a member of the Communist Party of the United 
States. Ie first met the respondent at a meeting of the 
El Sereno Club of the Communist Party of the United 
States in 1949. ‘The respondent was a member and at- 
tended a couple of meetings of the El Sereno Club during 
the few months that the witness was assigned to the Club. 
Said two meetings at which the witness saw the respondent 
in attendance were restricted to Communist Party members. 
After the El Sereno Club was divided into smaller units, 
the witness and the respondent were both put into the 
Mexican Concentration Club. The respondent was a regu- 
lar member of the Mexican Concentration Club and at- 
tended several meetings. His membership continued into 
the year 1950. The witness stated that as organizational 


secretary of the Mexican Concentration Club he collected 
dues (the amount of which depended upon a person’s in- 
come, but averaged about $1.00 per month) from all the 
members, including the respondent, and the funds were 
then turned over to the District Chairman of the Commu- 
nist Party of the United States. 


Witness Scarterro further testified that he had been 
acquainted with Faptan Exorriaca (the previous Govern- 
ment witness) and knew him to be a member of the Com- 
munist Party of the United States, the El Sereno Club, and 
the Mexican Concentration Club. He stated that Evorriaca 
was a member of the Mexican Concentration Club for more 
than a year and that he was still a member at the time he 
(Searletto) left the Club. Many mectings of the Mexican 
Concentration Club were held in the home of Fartan Exor- 
RIAGA. SCARLETTO said that he saw the respondent at a 
few of these regular meetings of the Mexican Concentration 
Club at Exorrtaca’s home, said mectings being restricted 
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to Communist members. The witness declared that he had 
attended Communist Party conventions with other execu- 
tives of the Communist Party in Los Angeles, and that he 
had seen the respondent in attendance at one convention at 
the Echo Park Women’s Club hall. Attendance on the 
latter occasion, as well as at all other conventions referred 
to, was restricted solely to Communist Party Members. 
This restriction was enforced in the following manner: 
Each person seeking admission to the convention was re- 
quired to appear before a panel, state his club, his position, 
and be identified by members of the panel before being per- 
mitted to enter. Scarvetto stated that, with the exception 
of two open mectings, he had seen the respondent at about 
15 Mexican Concentration Club meetings which were re- 
stricted to Communist Party members only. 


On cross-examination, the witness testified that he is 
married and that his wife’s name is Litany ScartetTo. He 
stated that they were married on January 2, 1956, at Las 
Vegas. He said that he had previously been married to 
Joan Foore and that he had not seen her since 1946, when 
she obtained a final deeree of divorce in Los Angeles. The 
witness stated that he married Joan Foote in early 1945 
and that the marriage lasted less than a year. Witness 
Scartetro admitted that he was ‘‘not too good on dates’’. 


Scarterto testified that he has been working for the past 
year for Gen C. Gorvon, Industrial Engineer, Alhambra. 
He stated that he had worked for Vutree Arrcrart from 
1940 to November 1942, when he joined the United States 
Navy, and that he was reemployed by the same firm (then 
known as Coysouipatep Vutree) following his discharge 
from the Navy in 1945 until the spring of 1947. He stated 
that he had also worked for Lockurep Arrcrart at Burbank 
during the last part of 1949 and about half of 1950. He 
admitted that although he was in the Communist Party 
during the time he worked for Lockheed, he had concealed 
said membership when filling out his application for em- 
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ployment, because ‘‘I wouldn’t have gotten a job if I had 
said I was a Communist, but I wasn’t a Communist really.”’ 
He further admitted that he did not tell any of his em- 
ployers sinee 1947 that he had been a member of the Com- 
munist Party, until after the Smith Act trials. 


Witness Scarterro testified that the only organizations 
to which he now belongs are the Disabled American Vet- 
erans and Carpenters Local 1976 of the A. F. of L. He 
stated that he believed that the only other organization of 
which he had ever been a member was the Communist 
Party. Although the witness said that while working for 
Coxsoutpatep he held the rating of lead man, he refused to 
answer any further questions with respect to the depart- 
ment to which he was assigned or the nature of his work, 
because Consolidated was a defense plant, the work he was 
doing for the firm was classified as top secret, and he had 
signed a statement that he would not discuss what he was 
doing or the nature of his work with anyone outside his 
department. The witness said that this restriction was 
put upon him by Coysoumpatep and by the United States 
Government. 


As a result of continued comprehensive cross-examina- 
tion, it was adduced that, to the best of his recollection, 
witness Scartetro had joined the Communist Party in 
about June 1947; then attended a Communist school in 
early 1948, he was assigned to the El Sereno Club; later in 
the same year the El Sereno Club was broken into smaller 
units for security reasons and he was put into one of these 
units called the Mexican Concentration Club; and that he re- 
mained in said club until about January 1951, when he was 
transferred to the Communist underground. After Janu- 
ary 1951, the witness stated that he did not attend regular 
meetings of the Mexican Coneentration Club, but that until 
the Smith Act trials of 1952, he attended about 15 of their 
executive meetings to which he was invited. Since testify- 
ing at said trials, the witness said that he had no active 
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connection with the Communist Party. His last activity in 
the Party was his attendance, about a week before the 
Smith Act trials, at an excecutive meeting of the El Sereno 
group, attended by all chairmen, organizational secretaries, 
and the leadership of the smaller units, at which time he 
paid his dues and sustainers, and one later contact with 
the Communist underground the day before he testified. 


Witness Scarterro further testified on cross-examination 
that in the spring of 1946 he was first approached by an 
agent of the Federal Bureau of Investigation, who asked 
him if he would be interested in doing some work for the 
Government. The witness said that the agent had never 
told him his full name, but had asked the witness to call 
him ‘‘Pappy’’. Scartetro stated that although he had 
seen the agent’s badge and credentials, he did not read 
them carefully and did not want to know his name. At 
said first meeting the agent did not discuss remuneration or 
the nature of the work in question, exeept that it would be 
to get in touch with a certain group of people. About three 
weeks thereafter, Pappy returned with another agent of 
the Federal Bureau of Investigation known to the witness 
only as ‘‘Chet’’. At this second meeting, Pappy, for the first 
time, specifically requested the witness to join the Commu- 
nist Party. Thereafter, from carly 1949 until he testified 
in the Smith Act trials in 1952, he had worked with another 
Federal Bureau of Investigation agent known to him only 
as ‘‘Sid’’, Scarterro stated that when he first joined the 
Communist Party at the request of the Federal Bureau of 
Investigation, the Bureau furnished him ten dollars per 
month for gasoline and payment of dues. After six or 
seven months, as his activities increased, he received $20 
per month for about five or six months. By 1950, he was 
receiving about $75 per month to meet his expenses, except 
that on two occasions when he was required to pay $50 and 
$60 sustainers in connection with special drives to raise bail 
and legal fees to fight the Communist trial cases, he was 
given $100. Scarverto stated that he was always paid in 
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cash and that he did not submit any expense accounts, re- 
ceipts, or vouchers. The last payments received by the 
witness from the Federal Bureau of Investigation were 
made after he testified in the Smith Act trials in 1952, and 
amounted to $75 per month for three months with respect to 
work done for the Bureau outside of Los Angeles and not 
connected with the witness’s previous activity in the Com- 
munist Party. He stated that he received about three 
dollars a day as a witness fee when he testified in the 
Smith Act trials in Los Angeles. Scarletto said that he had 
also testified in a Smith Act trial in St. Louis in 1953 and 
in one deportation case in Los Angeles in 1955. The wit- 
ness testified that he earns about $550 per month from his 
regular employment, and receives $17 a month from the 
Federal Government for a 10% service-connected disability. 
He stated that his debts amount to about $600. He said 
that although he would like to be compensated for time lost 
in testifying at the instant deportation hearing, he did not 
ask for any compensation and did not know whether he 
would receive any payment. 


Scartetro further testified that between 1947 and the 
time he testified in the Smith Act trails, in addition to the 
organizations previously mentioned, he had joined the 
Italian group of the I.W.O. in about 1946 and ANMA in 
about 1948 or 1949, upon instructions from the Communist 
Party or from the Federal Bureau of Investigation, or both. 
He stated that he had attended a few meetings of ANMA 
and reported the names of the Communist members in at- 
tendance to the Federal Bureau of Investigation. He said 
that he had seen the respondent at ANMA mectings. He 
stated that the I.W.O. was a fraternal insurance order 
affiliated with the Communist Party and that he had held 
two different policies issued by the Italian branch of the 
organization. He said that he knew about eight of the 20 
members of the Italian section of the I.W.O. to be members 
of the Communist Party. The witness stated that at the 
time he joined the I.W.0. he filled out an insurance applica- 
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tion and that he received his first policy in the middle of 
1946 and the second policy in about 1948 or 1949. He said 
that he believed that he had made his first wife, Joan, the 
beneficiary on the first policy and had named his present 
wife, Lrtu1ay, as beneficiary on the second policy. 


Witness Scarterro admitted that although he believed 
that he had named Lixin Scarvetto as his beneficiary and 
had designated her as his wife in the second I.W.O. insur- 
ance policy, he had not married her until January 1956. He 
stated that at the time that he applied for the second policy 
he and Lrtu1an were attempting to get married, but were 
unable to do so because of religious obstacles. 


The witness further testified that he first started receiving 
$17 per month from the Federal Government in about 
1948 in connection with his 10% service-connected dis- 
ability caused by a thrombosis suffered in an airplane 
accident. He admitted that he did not disclose said dis- 
ability in his application for I.W.O. insurance. He stated 


that he was requested by the Federal Bureau of Investiga- 
tion to join the I.W.O. and that he did not show his dis- 
ability on the insurance application because he would not 
have been permitted to join the organization. He declared 
that he was not interested in the insurance and had neither 
made a claim under the policies nor cashed them in. The 
witness said that his primary purpose in joining the 
LW.O. was to make contact with the right people 
who could put him in the Communist Party. He denied 
that he joined the I.W.O. for the purpose of obtaining 
remuneration from the Federal Bureau of Investigation. 
He admitted that his statement in his application for the 
second I.W.O. policy concerning his physical condition was 
untrue, but that, in his belief, the statement with re- 
spect to his marital status was true. The witness 
further stated that he was regularly employed during 
the time he was cooperating with the Federal Bureau 
of Investigation and that he did not so cooperate for 


21 


the purpose of obtaining another source of income. He 
explained that there was no profit element in cooperat- 
ing with the Bureau, that his motive was to perform 
a duty to his country. In answer toa question of the 
respondent’s counsel as to whether he would have no 
hesitancy in lying if he deemed such action necessary as 
part of his cooperation with the Federal Bureau of Investi- 
gation, or with the Government, witness ScaRLeTTo replied: 
“T wouldn’t consider it lying. I couldn’t carry a sign in 
there saying ‘I am with the F.B.L, I want to join the 
Communist Party’. You understand that clearly.’’ The 
witness pointed out that he was not under oath when 
he joined the I.W.O. The witness said that even though 
he would do anything to assist his government, and despite 
the fact that he is opposed to Communism, he would not 
tell an untruth in the instant deportation hearing even if 
he felt that it would aid the Government in deporting the 
respondent. 


Witness ScarLerto further testified on cross-examination 
that in about August 1947, he and his present wife, whose 
name was then Lizuian Carnarp, went to Canton, Ohio. At 
that time he and Lizuian were living together as husband 
and wife and she used the witness’s name. ScraLetTo 
admitted that in the last Smith Act case in Los Angeles 
he had testified under oath that Liutian was his wife in 
1947, but that he had explained the situation at the trial. 
He stated that he did not consider his testimony false, be- 
cause he regarded Lruutan as his wife inasmuch as they 
had tried to get married, but could not because of their 
church affiliation. 


Counsel for the respondent confronted witness ScaRLETTO 
with his testimony as it appeared in a copy of the official 
reporter’s transcript of the Smith Act trial, United States 
of America v. William Schneiderman, et al., wherein the 
witness testified that he was married to Lrutian in Arizona 
in August 1948, The witness reiterated that although he 
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and Lillian were not then legally married, he felt as though 
they were. He said that after testifying that he and Lillian 
had been married in 1948 he informed the court that he 
desired to explain the situation and did so. In response 
to counsel’s question as to why the witness felt that he 
and Liuuiax were married in 1948, ScaRLeTTo answered: 
“We were down there and we tried to get married in the 
church and being my former marriage was in the church 
we couldn’t be married in the church.”’ 


As a result of the identity of information in Exhibits 3, 
4, 5, and 6, such as name, date and place of birth, na- 
tionality, Alien Registration number, date and port of ad- 
mission to the United States, and Resident Alien’s Border 
Crossing Identification Card number, it is clear that all 
said documents relate to one and the same person. Al- 
though the photograph affixed to the Resident Alien’s 
Border Crossing Identification Card (Ex. 5) was taken 
about nine years ago, it is an excellent likeness of the 


respondent as he appeared at his instant hearing. The 
foregoing, together with Investigator Habell’s identifica- 
tion of Exhibit 5 as being the Border Crossing Card sur- 
rendered to him by the respondent, leaves no room for 
doubt that the card was issued to the respondent for border 
crossing purposes. 


Counsel sitpulated that the respondent ’s name is JoE 
GasteLum, the same name which appears on Exhibits, 3, 4, 
5, and 6. (The latter two documents show the first name as 
“ Jose’’, the Spanish equivalent of ‘J; or’’). The authorities 
overwhelmingly hold that identical names give rise to a 
presumption and to prima facie evidence that the names 
relate to the same individual. 9 Wigmore, Evidence (3rd 
Ed.) 453; 20 Am. Jr. 203; 65 C. J. S. 30; 1 Wharton, Crim- 
inal Evidence, 203; Stebbins v. Duncan, 108 U.S. 32; Mackay 
v. Easton, 19 Wall. 619. Concededly, such presumption and 
evidence may he rebutted. However, when confronted with 
the documents in question the respondent herein did not 
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deny that they related to him but, upon advice of counsel, 
elected to stand mute. Accordingly, considering that the 
respondent failed to overcome the presumption of identity 
of persons, taken together with the photographic likeness 
of the respondent affixed to Exhibit 5, and the testimony 
of Investigator Habell, it is concluded that the Government 
has established by reasonable, substantial, and probative 
evidence, that the respondent is a native and citizen of 
Mexico. The respondent’s alienage having been estab- 
lished, the only remaining issue is whether the deporta- 
tion charge contained in the order to show cause (Ex. 1), 
alleging that after entry the respondent ‘‘was a member of 
a section, subsidiary, branch, affiliate, or subdivision of the 
Communist Party of the United States”’, has been sustained. 


Observation of Government witness Fasian Bxorrica 
revealed that he was very tense, nervous, and overcautious 
in testifying. He gave the impression, in many instances, 
of qualifying statements of simple facts within his knowl- 


edge in an exaggerated effort to achieve accuracy in his 
testimony. Notwithstanding the foregoing, I am satisfied 
that Exorriaca was sincere and honest in testifying. De- 
spite his amateur and professional boxing career between 
1930 and 1948 and his malaria affliction while in the armed 
forees, there is not the slightest evidence that his thought 
processes or memory have been impaired or adversely af- 
fected. The fact that he has been steadily employed by 
Locxurerp Arrcrarr for over four years lends weight to 
the foregoing. Nor does the fact that he concealed his 
membership in the Communist Party when applying for 
employment destroy the truthfulness of his testimony in 
the instant hearing. At the hearing, the witness’s testi- 
mony was given under oath and is found entirely credible. 
Exorrraca identified the respondent by name and as a mem- 
ber of the 45th Concentration Club, a unit of the Commn- 
nist Party of the United States, for about three years from 
approximately 1948 to at least 1951. 
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As distinguished from Exorrtaca, DayteL Scartetto, the 
Government’s last witness, was self-assured, volatile, and, 
as far as respondent’s counsel was concerned, antagonistic. 
Almost at the outset of the cross-examination, ScaRLETTo 
readily admitted that his memory as to dates was very 
poor. This fact was well illustrated during counsel’s 
extensive cross-examination of the witness. Counsel dwelt 
considerably on the following factors: That the witness 
had concealed his Communist Party membership from his 
employers until after he had testified as a Government 
witness at the Smith Act trials; that Scarterro had failed 
to disclose that he was suffering from a thrombosis when 
applying for International Workers Order membership and 
insurance; and that he had testified in the Smith Act trials 
that he had married his present wife in Arizona in 1948, 
whereas in fact, they were merried in Las Vegas, in Janu- 
ary 1956. Being an undercover worker for the Federal 
Bureau of Investigation from 1946 to 1952, it is entirely 
understandable that the witness was not in a position to 
disclose his Communist Party membership to his employers. 
The Federal Bureau of Investigation having requested the 
witness to join the International Workers Order, his ex- 
planation for not disclosing his disability is logical. With 
respect to his testimony at the Smith Act trials concerning 
his marital status, ScarLerro voluntarily clarified his true 
and exact marital relationship at that time. If Scarletto 
was confused as to dates, and he unhesitatingly admitted 
that he was, there was a compensating emphatic definiteness 
and certainty in his testimony that the respondent, whom 
he identified by name, was a member of the El Sereno Club 
and later of the Mexican Concentration Club, both units 
of the Communist Party of the United States, and had 
attended closed meetings which were restricted solely to 
members of the Communist Party. For Scarletto to have 
disclosed his membership in the Communist Party to his 
employers prior to testifying at the Smith Act trials, and 
to have disclosed his disability when applying for I.W.O. 
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membership and insurance, would have destroyed his value 
and usefulness to the Federal Bureau of Investigation as 
an undercover operator. To hold that the aforementioned 
concealments and his attempt during the Smith Act trials 
to avoid making a public announcement that he was living 
out of wedlock, condemn him as a liar in perpetuity and in 
all matters, is both unrealistic and unjustified. After 
observing Scartetro at first hand during the hearing, I 
do not have the slightest doubt that his testimony that 
he attended numerous closed meetings of the Communist 
Party at which the respondent was also present and that 
he collected Communist Party dues from the respondent, 
is true. 


From a review of the testimony of Exorriaca and Scar- 
teTTO, I find that the respondent attended closed Commu- 
nist Party meetings, attendance at which was restricted to 
members of the Party, that the respondent paid dues to 
the Communist Party, and that he was a member of the 
Communist Party. These findings are bolstered by the 
fact that the respondent refused to testify at the deporta- 
tion hearing. 


The privilege against self-incrimination is relied upon 
most usually in criminal proceedings, and it is generally 
recognized that under such circumstances an inference 
of guilt may not be drawn from the refusal to testify. Al- 
though deportation proceedings are civil, rather than crim- 
inal in nature, it is settled that a respondent or witness 
in such proceedings may invoke the privilege of the Fifth 
Amendment. Estes v. Potter, 183 F. (2d) 865 (C.A. 5, 
1950) ; cert. den. 340 U.S. 920; Graham v. U.S., 99 F. (2d) 
746 (C.A. 9, 1938). However, it does not necessarily follow 
that an adverse inference cannot be drawn from a refusal 
to testify in a deportation proceeding as distinguished 
from a criminal proceeding. 


Deportation proceedings neither contemplate nor involve 
criminal punishment. Zakonaite v. Wolf, 226 U.S. 272 
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(1912) ; Mahler v. Eby, 264 U.S. 32 ( 1924); Bugajewitz v. 
Adams, 228 U.S. 585 (1913). The expulsion process is con- 
sidered as a self-protective method utilized by a sovereign 
nation to rid itself of undesirable aliens, rather than as 
a form of punishment. Harisiades v. Shaughnessy, 342 US. 
580 (1952). The drawing of an inference from a refusal 
of a respondent in deportation proceedings to testify does 
not utilize his silence to punish him for criminal miscon- 
duct. Rather, it represents a reasonable and proper meas- 
ure in enforcing the sovereign will in an area of plenary 
power. See Carlson v. Landon, 342 US. 524 (1952). 


In a case involving a deportation proceeding in which the 
respondent refused to answer any questions regarding al- 
leged Communist Party membership on the ground of self- 
incrimination, the court held ‘‘that an inference may be 
drawn from the refusal of an alien to testify on his own 
behalf in deportation proceedings.’’ Hyun v. Landon, 219 
F. (2d) 404 (C.A. 9, 1955), aff’d. 350 U.S. 990. In Zapp 


v. District Director, 120 F. (2d) 762 (C.A. 2, 1941), the 
court stated: ‘‘The proceedings in deportation matters 
are entirely apart from any proceedings to enforce the 
criminal laws and must proceed according to the statutes 
requesting them... The privilege against self-incrimina- 
tion may be operative in those proceedings, but in that 
event the alien’s silence may be evidence against him. * * *”’ 


In deportation proceedings, the burden is on the Govern- 
ment to establish alienage and deportability. Although it 
is well-stated that an inference may be drawn from a 
respondent’s silence in deportation proceedings, the Gov- 
ernment may not, without more, rely entirely on such re- 
fusal to testify to successfully sustain its burden. Rather, 
the Government must produce ‘‘reasonable, substantial, and 
probative evidence”’ before a valid decision of deportability 
can be made (See. 242(b) of the Immigration and National- 
ity Act and 8 C.F.R. 242.14(a)). In the instant case, the 
Government did not rely upon the refusal of the respondent 
to testify at the hearing. Instead, the Government pre- 
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sented witnesses and documentary evidence to prove the 
respondent’s alienage and deportability. Although counsel 
cross-examined the Government’s witnesses and objected to 
the introduction of several of the documents, no attempt 
was made to deny or rebut the evidence offered by the 
Government. Upon review, said evidence is found to be 
reasonable, substantial and probative as to the issues of 
alienage and deportability. The respondent having been 
confronted with this evidence and having chosen to stand 
mute, there is sufficient ground to support the drawing of 
an inference against him. Upon the basis of the entire 
record, it is concluded that the evidence presented by the 
Government is eredible and satisfactorily establishes that 
the respondent is an alien and that, after his entry into 
the United States on October 8, 1920, he was a member 
of units of the Communist Party of the United States in 
Los Angeles, California. No evidence was introduced in- 
dicating that the respondent’s aforementioned member- 
ship was other than voluntary. Accordingly, the respond- 
ent is subject to deportation on the charge contained in the 
order to show cause. 


The respondent made no application for any form of dis- 
eretionary relief. His counsel was aware of, and specifically 
referred to, the privilege of suspension of deportation 
(bottom of Page 357), but at no time during the hearing 
did he file an application therefor on behalf of the re- 
spondent. 


The respondent designated Mexico as the country of de- 
portation if ordered deported. 


Frxpixcs or Fact: Upon the basis of the foregoing evi- 
dence, it is found: 
(1) That the respondent is an alien, a native and national 
of Mexico; 
(2) That the respondent was admitted to the United 
States for permanent residence at Nogales, Arizona, 
on October 3, 1920; 
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(3) That after his aforementioned entry into the United 
States, the respondent was a voluntary member of 
at least two units of the Communist Party of the 
United States, in Los Angeles, California. 


Conciusions or Law: Upon the basis of the foregoing 
findings of fact, it is found: 


(1) That under the Immigration and Nationality Act, 
the respondent is subject to deportation in that he 
has been, after entry, a member of the following 
class, set forth in Section 241(a) of said Act, an 
alien who was a member of a section, subsidiary, 
branch, affiliate, or subdivision of the Communist 
Party of the United States. 


Orver: It is order that the respondent be deported from 
the United States in the manner provided by law on the 
charge contained in the order to show cause. 


Louise L. Matreu 
Louise L. Mattel 
Special Inquiry Officer 
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U. S. DEPARTMENT OF JUSTICE 
BOARD OF IMMIGRATION APPEALS 


Nov. 14, 1957 
File: A-5176004—Los Angeles 


In re: Jose Maria GasteLuM-Quinones, aka Joz GasTELUM 
aka Jor VEGA 


In Deportation Proceedings 
Appeal 


On Behalf of Respondent: 

William M. Samuels, Esquire 
2334 Brooklyn Avenue 
Los Angeles 33, California 

& 

Maynard J. Omerberg, Esq. 
1741 N. Ivar Avenue 
Hollywood 28, California 


Charges: 


Order: See. 241(a), IGN Act (8 USC 1251(a))—After 
entry, member of a section, sub- 
sidiary, branch, affiliate, or subdivi- 
sion of the Communist Party of the 
United States 


Lodged: None 


Application: None 


This is an appeal from the order of the special inquiry 
officer requiring respondent’s deportation upon the ground 
stated above. 


The special inquiry officer found that the respondent, a 
57-year-old native and national of Mexico had been a 
resident of the United States since 1920 and that he had 
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been a member of the Communist Party of the United 
States in Los Angeles, California after his entry. This 
finding was based upon testimony of witnesses Elorriaga 
and Scarletto. The respondent refused to testify on a 
claim of privilege. He made no application for discre- 
tionary relief. The testimony is set forth in greatest 
detail by the special inquiry officer. There is no necessity 
to repeat it. 


Counsel raises procedural objections. We have examined 
these carefully and find no prejudicial error was committed 
by the special inquiry officer. Respondent was informed of 
the nature of the proceedings. The charges against him 
were clear. He was represented by able counsel who was 
given the widest latitude in conducting his defense. 


Counsel contends the record does not establish that re- 
spondent’s membership was voluntary. The testimony 
introduced by the Government reveals that the respondent’s 
membership continued over a period from late 1948 or 
early 1949 to at least the end of 1950; that for several 
months, an attempt was made to make the respondent a 
leading figure in a unit of the Communist Party; that the 
respondent paid dues over the period of his membership; 
and attended many meetings closed to all but members of 
the Communist Party. This testimony establishes a prima 
facie case of voluntary membership. The respondent made 
no attempt to rebut this prima facie case. He did not 
assert that the membership was involuntary. We believe 
this record establishes that respondent’s membership was 
voluntary. 


The fact of Communist Party membership could be 
found upon the testimony of witness Scarletto alone. 
Searletto collected Communist Party dues from the re- 
spondent; he attended many closed meetings of the Com- 
munist Party with him; and he observed the respondent 
over a reasonable period of time. Counsel attacks the 
reliability of Searletto’s recollection by pointing out that 
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respondent had considerable difficulty in recalling dates 
concerning events personal and otherwise which were more 
recent than the fact of the respondent’s membership. 
While the record reveals that the witness at first blush 
was unable to recall information concerning dates, at the 
conclusion of his testimony, both direct and on cross- 
examination, the information requested was elicited with 
considerable certainty. Moreover, despite the weakness he 
revealed in specifying the time of the occurrence of an 
event with exactness, his recollection for ordinary events 
of his life concerning employment and places of residence 
appeared to be at least average. His recollection of his 
membership in the Communist Party, his recollection of 
collecting dues from the respondent, and their association 
together in a Communist Party unit was testified to with 
certainty and despite the intensive cross-examination to 
which the witness was subjected on three different occasions 
is unshaken. The witness’ testimony concerning his as- 
sociation with the respondent gains added importance from 
the fact that it was the witness’ task to observe on the 
activities and membership of the Communist Party as an 
informant for the Federal Bureau of Investigation. 


In evaluating the witness’ testimony we have taken into 
consideration the fact that he falsified his state of health 
when he applied for a policy of insurance in I.W.0. We 
have considered his explanation that he did this because at 
the instruction of the Federal Bureau of Investigation, he 
attempted to become a member of I.W.O., and feared that 
he would be rejected if his disability were disclosed. He 
testified that he made no claim for benefits under his policy 
and he showed a complete lack of interest in the facts 
concerning the issue of the policies to him. The witness 
testified that he falsified the information concerning his 
state of health because he believed it to be necessary in 
doing his duty. However, he stated flatly, that he did not 
believe it to be his duty to furnish untrue information at 
the deportation proceeding concerning respondent’s mem- 
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bership and that he would not furnish false information. 
We have also taken into consideration the fact that at the 
outset the witness was not frank in regard to his marital 
history. However, we have noted that he furnished com- 
plete information upon being pressed on the point. 


Counsel’s objection concerning the witness’ refusal to 
furnish information concerning the nature of his employ- 
ment at an aircraft firm relates to a collateral matter. 
The witness did furnish the name of his employer and the 
period of his employment. We believe that it was proper 
to honor his claim that he could not reveal the nature of 
his employment. Counsel had ample opportunity to seek 
the information he desired from respondent’s employer 
who may have felt free to release the information. In any 
event, respondent furnished sufficient information to enable 
an investigation to be made as to his reputation among his 
fellow employees and his employer. 


Witness Elorriaga’s testimony that the respondent was 
a member of the Communist Party in 1949 and 1951 is 
not inconsistent with the testimony of witness Scarletto. 
Moreover, witness Scarletto testified that Elorriaga had 
been a member of the Communist Party unit at the same 
time that respondent had been a member. In evaluating 
the testimony of Elorriaga we have taken into consideration 
the fact that he failed to furnish information concerning 
his membership in the Communist Party when he applied 
for employment. The contention that sufficient opportunity 
for cross-examination was not permitted is without founda- 
tion. Counsel was afforded the widest latitude in conduct- 
ing his cross-examination. 


Counsel’s contention concerning Elorriaga’s membership 
in El Sereno Club and the 45th Concentration Unit over- 
looked the fact that the El Sereno Club continued in ex- 
istence after the formation of the 45th Concentration Unit. 


There is an inconsistency in the testimony of Elorriaga 
as to the number of times he saw the respondent in at- 
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tendance at the 45th Concentration Club. The Witness 
testified on May 1, 1956 that he recalled about two or three 
meetings of the 45th Concentration Club at which he had 
seen the respondent (p. 165). Previously, on April 30, 
1956, he had testified that he had seen the respondent at 
about three or four meetings a month over a period of 
about three years. (p. 167) We do not find it necessary 
to resolve the conflict which was not noticed at the hearing 
since we regard Elorriaga’s testimony as corroborative 
and it establishes that the respondent was a member of 
the Communist Party. 


Orver: It is ordered that the appeal be and the same 
is hereby dismissed. 


Chairman 
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UNITED STATES DEPARTMENT OF JUSTICE 
BOARD OF IMMIGRATION APPEALS 


May 12, 1958 
File: A-5176004—Los Angeles 
In re: Jose Marta GasteLumM-Quinones, aka Jor VEGA 
In Deportation Proceedings 
Motion 
On behalf of Respondent: 


William M. Samuels, Esquire 
2334 Brooklyn Avenue 
Los Angeles 33, California 
and 
Maynard J. Omerberg, Esquire 
1741 N. Ivar Avenue 
Hollywood 28, California 


Deportable: Section 241(a), IKN Act (8 USC 1251(a))— 
After entry, member of a section, subsidiary, 
branch, affiliate, or subdivision of the Commu- 
nist Party of the United States 


Application: Motion for reconsideration 


On November 14, 1957 we dismissed the respondent’s 
appeal from the order of the special inquiry officer finding 
him deportable upon the ground stated above. Counsel has 
now submitted a motion for reconsideration of this order be- 
cause of his belief that the decision in Rowoldt v. Perfetto, 
355 U.S. 155, 2 L, Ed. 2d 140 requires the finding that the 
respondent’s membership did not meet the requirement of 
meaningful association which the Supreme Court has set 
as a standard. The motion requests that, in the event 
reconsideration is denied, proceedings be reopened to en- 
able the respondent to offer testimony to show that he 
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can place himself within the framework of the rule laid 
down in Rowoldt. The service has presented a memorandum 
in opposition to the motion and counsel for the respondent 
has submitted a reply memorandum. 


The respondent refused to testify on the claim of privi- 
lege. Membership in the Communist Party was found 
to have been established on the testimony of government 
witness, Scarletto, who testified that he had collected Com- 
munist Party dues from the respondent and had attended 
closed meetings of the Communist Party with him and the 
general corroboration offered by the testimony of gov- 
ernment witness, Elorriaga. 


Rowoldt concerned an alien who had been a resident of 
the United States since 1914, had joined the Communist 
Parfty in 1935 and had remained a member until the end 
of the year. The Supreme Court set forth extracts from 
a statement he had made showing that his joining was not 
motivated by dissatisfaction with living under democracy, 
but was a fight for something to cat and clothes and shelter; 
and that the method to obtain this was to petition city, 
state and national governments. One other extract was 
quoted to show that the only active work the respondent had 
done in the Communist Party was to assist in the running of 
a book store at which Communist Party literature was sold. 
Rowoldt’s recital of the circumstances which lead him to 
rejoin the Communist Party was not contradicted by evi- 
dence. The court held that ‘‘the unchallenged account given 
by the petitioner of his relations to the Communist Party 
{does not establish] the kind of meaningful association 
required’? and that from Rowoldt’s ‘‘own testimony in 
1947, which is all there is, the dominating impulse to his 
‘affiliation’? with the Communist Party may well have 
been wholly devoid of any ‘political’ implications.’ 


The obvious and most striking difference between 
Rowoldt and the instant case is that in Rowoldt, the sole 
information as to the existence of membership came from 
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the respondent. He told why and how he had joined. From 
his explanation, there was nothing to show that he had 
joined the Communist Party of the United States knowing 
it to have been a political organization. The requirement 
that the membership must have been with such knowledge 
was laid down in Galvan v. Press, 347 U.S. 522. In short, 
the burden of proof, which was upon the Government, was 
not met by evidence which was reasonable, substantial and 
probative. 


In the instant case, however, the situation is quite dif- 
ferent. Neither by testimony at the hearing nor as in 
Rowoldt’s case by statements under oath prior to the hear- 
ing has the respondent given information which would chal- 
lenge the normal inference which would flow from the 
fact that one who joined a political party, joined knowing 
that it was a political party. When the respondent regis- 
tered as an alien in 1940, he stated that he had not belonged 
to any clubs, organizations or societies (Exhibit 3). When 
questioned in 1953 prior to hearing, concerning member- 
ship in the Communist Party, he refused to answer. Dur- 
ing the five hearings which were held from April 13, 1956 
to July 9, 1956, he never admitted having been a member 
of the Communist Party but sat by silently while his 
counsel attacked the testimony of the witnesses who stated 
that he had been a member of the Communist Party. Quite 
different then is the situation in the instant case from that 
in Rowoldt where unchallenged testimony accepted by the 
authorities presented a record at the most so balanced that 
it permitted the inference that Rowoldt’s affiliation with the 
Communist Party may well have been wholly devoid of any 
political implications. This type of a balanced record is 
not presented in the instant case. Here we have nothing to 
prevent the drawing of the normal inferences which flow 
from the joining of a political party and long association 
with it. Moreover, Rowoldt joined at a time when it meant 
to him getting something to eat, something to wear and a 
place to ‘‘crawl into.’? This element tended to place the 
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case in a state of balance for it made questionable the 
validity of drawing the inference which normally follows 
form the joining and association with a political party. 
The respondent’s membershp on the other hand was at a 
time when economic conditions did not require the individ- 
ual to join in mass effort to obtain the simple necessities of 
life. (See Schleich v. Butterfield, 252 F. 2d 191, C.A. 6, 
February 14, 1958) 


The respondent requests reopening of proceedings to 
offer testimony which he alleges will place him within the 
framework of Rowoldt. The respondent has had since 1953 
to present the facts but has failed to do so. Normally, re- 
opening would be denied. However, we shall reopen pro- 
ecedings because we believe it to be in the best interest of 
both the government and alien. If judicial review is sought 
in this case and the court declares that we are wrong in 
our evaluation of Rowoldt, the Service, if it has evidence 
bearing on the nature of the respondent’s membership, will 
be required to bring new proceedings, and the respondent 
will be faced with the prospect of defending himself before 
the administrative authorities and perhaps again seeking 
judicial review. Government witnesses appear to be avail- 
able. There was little development of the respondent’s 
awareness of the fact that he belonged to a political organ- 
ization. We have previously pointed out that there is some 
confusion in the testimony of Elorriaga. In view of all 
these factors, proceedings will be reopened and the re- 
spondent will be permitted to present such evidence as may 
be appropriate. 


Orver: It is ordered that the outstanding order of de- 
portation be and the same is hereby withdrawn. 


Tr Is Furtuer Orverep that proceedings be reopened in 
accordance with the foregoing and for such further pur- 
poses as the special inquiry officer may find appropriate. 


CHAIRMAN 
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UNITED STATES DEPARTMENT OF JUSTICE 
Immigration and Naturalization Service 


Los Angeles 13, California 
Jan. 5, 1959 
File A5 176 004—Los Angeles 


In re: Jose Marta GasteLuM-Quinones, also as Jor Gas- 
TELUM, also known as JoE VEGA 

I~ Deportation ProceEpIncs 

In Beuaur or RESPONDENT: 
Maynard J. Omerberg, Esq. 


1741 North Ivar Avenue, 
Hollywood 28, California 


Iy BeHatr or THE SERVICE: 
Richard L. Lay, Examining Officer 
(Los Angeles) 


CHARGES: 
Order: See. 241(a)—I&N Act—After entry, member of 
a section, subsidiary, branch, affiliate or subdivision of 
the Communist Party of the United States 


Lodged: None 
AppuicaTion: Termination 
Orper To SHow Cause Servep: March 23, 1956 


Discussion: Following hearings accorded the respondent 
during 1956, I entered my decision on February 28, 1957, 
ordering that the respondent be deported on the charge 
contained in the order to show cause, as set forth in the 
caption above. Under date of November 14, 1957, the 
Board of Immigration Appeals ordered that the respond- 
ent’s appeal be dismissed. By motion filed on January 13, 
1958, respondent’s counsel requested reconsideration on 
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the basis of Rowoldt v. Perfetto, or that the respondent be 
granted an opportunity ‘‘to offer testimony to show that 
he in fact can place himself within the framework of the 
rule laid down in Rowoldt.’? By decision dated May 12, 
1958, the Board of Immigration Appeals directed that the 
outstanding order of deportation be withdrawn and that 
the proceedings be reopened. Upon due notice to the re- 
spondent and counsel, the reopened hearing was held be- 
fore me on Decemher 16, 1958. 


The extent of the respondent’s case at the reopened hear- 
ing was a statement by counsel to the effect that as the 
present evidence of record does no§ establish the ‘““meaning- 
ful association’’ adverted to in Rowoldt v. Perfetto, a prima 
facie case does not exist and, therefore, it is unnecessary to 
offer any further evidence (pp. 360, 361). During the 
original hearings, the respondent refused to testify on a 
claim of privilege. Although the respondent’s motion re- 
quested reopening of the proceedings to offer testimony 
which he alleged would place him within the framework 
of Rowoldt, and despite the fact that the Board of Immi- 
gration Appeals granted the reopening for said purpose, 
the respondent failed to testify, to offer any documentary 
evidence, or to present any witnesses at the reopened hear- 
ing. 

It is clear from the foregoing that, despite the reopened 
hearing, the sum total of the evidence of record is exactly 
the same today as it was when I entered my decision on 
February 28, 1957. My findings of fact and conclusions 
of law, together with the evidence and legal authorities on 
which said findings and conclusions were predicated, are 
fully set forth in my aforementioned decision and require 
no repetition at this time. The only new development is the 
decision rendered by the Supreme Court on December 9, 
1957, in Rowoldt v. Perfetto, 355 U.S. 155. Accordingly, the 
only issue presently requiring determination is whether, 
on the basis of the existing evidence of record, the instant 
ease comes within the framework of Rowoldt v. Perfetto. 
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In my decision of February 98, 1957, I found that the 
Government produced reasonable, substantial, and proba- 
tive evidence establishing that the respondent was a volun- 
tary member of the Communist Party of the United States 
following his entry into this country. In this connection, 
the Board of Immigration Appeals in its decision of Novem- 
ber 14, 1957, dismissing the respondent’s appeal, stated: 


Counsel contends the record does not establish that 
respondent’s membership was voluntary. The testi- 
mony introduced by the Government reveals that the 
respondent’s membership continued over a period from 
late 1948 or early 1949 to at least the end of 1950; that 
for several months, an attempt was made to make the 
respondent a leading figure in a unit of the Communist 
Party; that the respondent paid dues over the period 
of his membership; and attended many meetings closed 
to all but members of the Communist Party. This 
testimony establishes a prima facie case of voluntary 


membership. The respondent made no attempt to 
rebut this prima facie case. He did not assert that 
the membership was involuntary. We believe this 
record establishes that respondent’s membership was 
voluntary. 


Furthermore, the instant case is clearly distinguishable 
from Rowoldt v. Perfetto. In its decision of May 12, 1958, 
the Board of Immigration Appeals stated: 


In the instant case, however, the situation is quite dif- 
ferent. Neither by testimony at the hearing nor as in 
Rowoldt’s case by statements under oath prior to the 
hearing has the respondent given information which 
would challenge the normal inference which would flow 
from the fact that one who joined a political party, 
joined knowing that it was a political party. When the 
respondent registered as an alien in 1940, he stated 
that he had not belonged to any clubs, organizations or 
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societies (Exhibit 3). When questioned in 1953 prior 
to hearing, concerning membership in the Communist 
Party, he refused to answer. During the five hearings 
which were held from April 13, 1956 to July 9, 1956, 
he never admitted having been a member of the Com- 
munist Party but sat by silently while his counsel at- 
tacked the testimony of the witnesses who stated that 
he had been a member of the Communist Party. Quite 
different then is the situation in the instant case from 
that in Rowoldt where unchallenged testimony accepted 
by the authorities presented a record at the most so 
balanced that it permitted the inference that Rowoldt’s 
affiliation with the Communist Party may well have 
been wholly devoid of any political implications. This 
type of a balanced record is not presented in the instant 
case. Here we have nothing to prevent the drawing of 
the normal inferences which flow from the joining of 
a political party and long association with it. More- 
over, Rowoldt joined at a time when it meant to him 
getting something to eat, something to wear and a 
place to ‘‘crawl into.’’? This element tended to place 
the case in a state of balance for it made questionable 
the validity of drawing the inference which normally 
follows from the joining and association with a political 
party. The respondent’s membership on the other 
hand was at a time when economic conditions did not 
require the individual to join in mass effort to obtain 
the simple necessities of life. (See Schleich v. Butter- 
field, 252 F. 24 191, C.A. 6, February 14, 1958) 


In Matter of Z-, Int. Dec. No. 934 (B.LA., June 12, 1958), 
the Board held that a claim to exemption from deport- 
ability under the Rowoldt decision is rejected when re- 
spondent refused to testify and the uncontradicted testi- 
mony of the witnesses showed that respondent was a mem- 
ber of the Communist Party over a period of years, at- 
tended meetings regularly, and paid dues. In the cireum- 
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stances, the normal inference follows that he was aware 
that the party he had joined operated as a political organi- 
zation. 


In light of all of the foregoing, I hereby reaffirm the 
findings of fact and conclusions of law set forth in my deci- 
sion dated February 28, 1957. 


The respondent made no application for any form of dis- 
cretionary relief either at the original or reopened hear- 


ings. During the original hearing, he designated Mexico 
as the Country of deportation if ordered deported. 


Orver: It is ordered that the respondent be deported 
from the United States in the manner provided by law on 
the charge contained in the order to show cause. 


LLM :egr 


Lovis L. Marren 
Louis L. Mattel 


Special Inquiry Officer 
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UNITED STATES DEPARTMENT OF JUSTICE 
Board of Immigration Appeals 


May 18, 1959 
File: A5-176-004—Los Angeles 
In re: Jose Maria GastELUM-QUINONES 
I~ Deportation PROCEEDINGS 
APPEAL 
Orau ArcuMENT: February 4, 1959 
On behalf of respondent: 


David Rein, Esquire 
718 Sheraton Bldg. 
711-14th St., N. W. 
Washington, D. C. 


On behalf of I&N Service: Irving A. Appleman, Esquire 


CHARGES: 


Order: Section 241(a)—I&N Act—After entry, member 
of a section, subsidiary, branch, affiliate or subdivision 
of the Communist Party of the United States 


Lodged: None 


This is an appeal from the order of the special inquiry 
officer requiring respondent’s deportation. The facts have 
been fully stated in previous orders. Briefly, respondent a 
49-year-old male, a native and citizen of Mexico, has been 
a resident of the United States since 1920. On the basis 
of evidence introduced by the Service, he was found to have 
been a member of the Communist Party from late 1948 or 
early 1949 to at least the end of 1950. Respondent did not 
testify on a claim to privilege. The Board dismissed his 
appeal from the Special Inquiry Officer’s order of deporta- 
tion. Proceedings were ordered reopened by this Board 
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after the respondent had filed a motion asking for reconsid- 
eration of the case in view of the decision in Rowoldt v. 
Perfetto, 355 U.S. 155, and stating that ‘‘In any event, re- 
spondent should be granted the right to offer testimony to 
show that he in fact can place himself within the frame- 
work’? of Rowoldt. In considering the motion we pointed 
out that respondent did not fall within the rule in Rowoldt 
but we ordered reopening of proceedings to enable the re- 
spondent to present the testimony which he apparently 
desired to give and to enable the Service to present any 
additional evidence if it desired. Upon the reopened hear- 
ing, neither the respondent nor the Service offered any 
additional evidence. At oral argument counsel stated he 
had no dispute with the Board’s findings of the facts but 
did dispute the Board’s application of law to the facts. 


Both sides are content to rest upon the record. The rec- 
ord establishes membership. We believe it establishes 
meaningful membership. Our previous opinion has set 


forth our reasoning. The appeal will be dismissed. 


Orper: It is ordered that the appeal be and the same is 
hereby dismissed. 
CHaIRMAN 
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EXCERPTS FROM TRANSCRIPT OF THE HEARING 
BEFORE THE IMMIGRATION SERVICE 


86 Spec, Inquiry OFFICER TO WITNESS: 


Q. Please raise your right hand and be sworn: Do you 
solemly swear that the testimony you give in this proceed- 
ing will be the truth, the whole truth, and nothing but the 
truth, so help you God? 

A. Ido. 
87 Q. What is your full name, please? 
A, Fabian Casado Elorriaga. 


* * * * * * * 
164. Examrninc Orricer To WITNESS: 


Q. Do you recall if Joe Gastelum was a member of the 
Brooklyn Avenue Club? 

A. He was not a member of the Brooklyn Avenue Club. 

Q. To your knowledge was he a member of the El Sereno 
Club? 

A. I do not remember the respondent as being a mem- 
ber of the El Sereno Club. 

Q. You have identified one other elub or unit of the Com- 
munist Party, do you recall exactly what the true name of 
that other unit was? 

A. If you are referring to the Forth-fifth I understood 
it at that time to be just the Forty-fifth Concentration Club 
only. 

Q. The word Mexican did not appear in the official name 
of that organization? 

A. It did not. 

Q. Was the Forty-fifth Concentration Club a unit of the 
Communist Party of the United States? 

A. Yes. 

Q. Did you know Joe Gastelum to be a member of the 
Forty-fifth Concentration Club? 

A. Yes, sir. 
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165 Q. Do you recall at this time about how many 
meetings of the Forty-fifth Concentration Club in 
which you have seen Joe Gastelum? 

A. I remember about two or three meetings. 

Q. At any of those meetings in which you saw Joe Gas- 
telum were any persons present who to your knowledge 
were not members of the Communist Party? 

A. At those mectings there were no other persons pres- 
ent that were not members of the Communist Party. 


* * . * * ° * * * * 


167 Q. You testified that you attended approximately 
two or three meetings of the Forty-fifth Concentra- 

tion Club at which the respondent, Mr. Gastelum, was 
present, is that correct? 

A. That is correct? 

Q. Approximately when did these meetings take place, 
the month or day isn’t necessary? 

A. In 1951 and 1949. 

Q. Do you limit it just to those two years or the period 
from 749 to ’51? 

A. I do not remember the years from 1949 to 1951 but I 
was present at one meeting in 1951 and another in 1949 with 
the respondent. 


* * . * * ° * * . + 
176 Sprcia Inquiry OFFICER To WITNESS: 


Q. Will you please stand, raise your right hand and be 
sworn. Do you solemenly swear that your testimony in 
these proceedings will be the truth; the whole truth, and 
nothing but the truth; So help you God? 

A. I do. 

SprctaL Ixquiry OFFIceR To RespoNpENT: You may be 
seated. 

Q. What is your full name, please? 

A. Daniel Searletto. 


* * * 
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185 Q. To your knowledge was Joe Gastelum—did he 
ever hold an official position in either the El Sereno 
Club or the Mexican Concentration Club? 
A. No, I don’t remember offhand. 
Q. Do you recall of any meetings of the Mexican Con- 
centration Club were held in the home of Joe Gastelum? 
A. No, I have never been in the home of Joe Gastelum. 


* * * * * * * * * 


Q. Could you approximate at this time, about how 
many mectings of the Mexican Concentration Camp, 
in which you saw Gastelum? 

A. Oh, about 15. 

Q. Were all of these meetings restricted to Communist 
Party members, only? 

A. We had a couple of meetings one time, that wasn’t 
restricted to Communist members, as I recall over some 
distribution of papers I think, but I think there was just a 
couple of them that wasn’t. 

Q. Other than these two meetings, were all of the other 
meetings in which you saw Joe Gastelum, restricted to 
Communist Party members only? 

A. Yes. 


* * * * * 
325 CounseL To WITNESS: 


Q. Prior to the time that you say that you were intro- 
duced to the respondent in 1949 had you ever seen the 
respondent before? 

A. I don’t recall right now seeing him before. I can’t 
think right now where I had seen him before. 

Q. Referring to the transcript at Page 183, your testi- 
mony of May 7 of this year in this case, I direct your atten- 

tion to this portion of your testimony: 
326 Question: ‘‘Did Joe Gastelum attend meetings 
regularly of the El Sereno Club?’”? And your an- 
swer was— 
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(To Examining Officer: Do you have it, counsel?) 


‘‘T only saw him there a couple of times, because I was 
only in the club for a couple—few months and I saw 
him there a couple of times.’’ 


Do you mean—that’s the end of your testimony—do you 
mean that you only saw Joe Gastelum two or three times? 

A. Yes. 

Q. By ‘‘couple’’ you mean two or three? 

A. Yes. 

Q. How much time elapsed between the time that you 
first saw him at a meeting of the El Sereno Club in 1949 
until the next time that you saw Joe Gastelum at a meet- 
ing of the El Sereno Club? 

A. I ean’t remember that right now. 

Q. Do you know whether it was a matter of a day or a 
week or a month? 

A. No, I don’t remember just how much time elapsed 
there. That is, I just can’t remember that now. 

Q. Well, do you recall how much time approximately 
elapsed between the time that you first met Joe Gastelum 
at a meeting of the El Sereno Club and the last time that 
you saw him at a meeting of the El Sereno Club? 

A. I don’t remember that—that time. 

Q. You have no recollection whether it was a day or a 
month or a year, is that correct? 

A. Well, it wouldn’t be a year, but I don’t think that—l 
can’t remember the time that elapsed between the few times 
that I have seen him. 

Q. Well, do you have any recollection at all of the second 
time that you saw Joe Gastelum at a meeting of the El 
Sereno Club? 

A. No, I can’t remember how much time was in between 
the times that I had seen him. That I don’t remember. If 
I did I would be glad to help you. 

Counset: I move to strike that answer as not being re- 
sponsive. 
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To SrenocraPHER: Will you repeat the question again, 
please? (Question read back) 
Inquiry Orricer to Witness: In other words counsel 
isn’t interested now in the lapse of time. 
CounseL: We are through with that. 
327 = Inquiry Orricer To WITNESS: 
Q. Just whether you remember the date? 
A. No. 
Q. Of the second meeting. It that clear? 
CounsEL To WITNESS: 
Q. Is my question clear? 
A. Yes, you want to know the times in between, if I saw 
him today, if I saw him next week. 
Q. No. no. 
To SrenocraPHer: Will you repeat the question? I 
think I phrased it in that particular manner. I will re- 
phrase it if it isn’t clear. 


(Question read back) 


Witness: No. 

CounseL To WITNESS: 

Q. Do you have any present recollection, Mr. Searletto, of 
the last time that you saw Mr. Gastelum at a meeting of the 
El Sereno Club in 1949? 

A. No. 

Q. Do you have a present recollection of the first time 
that you saw Mr. Gastelum at a meeting of the Mexican 
Concentration Club? 

A. Of the first time? 

Q. Yes. 

A. When we had our first meeting, why we were all there. 

CounseL: I move to strike that as not being responsive. 
You either do or you don’t remember. 

Witness: Yes, I seen Joe at our first meeting. 

CouNsEL To WITNESS: 

Q. Your answer to my question is yes, then? 

A. Yes. 
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Q. You have a present recollection. How many times did 
you see Mr, Gastelum at meetings of the Mexican Concen- 
tration Club? 

A. Oh, he was at several of those meetings. 

Q. By ‘‘several’’ do you mean more than a couple? 

A. I certainly do. 
328 Q. How many do you mean? 
A. Oh, it could be 15, 16 times. 

Q. By ‘‘could be’? you mean— 

A. Several times. 

Q. —that you recall 15 times? 

A. No, I don’t recall. I am just saying that it was sev- 
eral meetings that I have seen him there over the period 
that I was— 

Q. But you have no recollection of 15 separate occasions 
when you met him, is that what you mean? 

A. Lam just referring to that as being several times, yes. 

Q. Well, do you have any present recollection of having 
seen him on 15 separate occasions at meetings of the Mexi- 
ean Concentration Club? 

A. No, I can’t remember—well, it was several times that 
I saw him at these meetings, but I— 

Q. But not 15? 

A. It could be 15, it could be more. 

Q. You have no present recollection in regard to the 
number of times? 

A. Not the exact number, no. 


Memorandum 


This is a civil action to review an order of deportation 
based on the ground that the plaintiff had been a member 
of the Communist Party of the United States from 1948 or 
1949 to the end of 1950. The deportation proceedings were 
snstituted under the provisions of § U.S.C. § 1251 (a)(6)(C), 
which among other things provides for deportation of 
aliens who at any time after entry were members of or 
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affiliated with the Communist Party of the United States. 
The case is now before this Court on eross-motions for sum- 
mary judgment. 


The question presented is whether this case is to be gov- 
erned by the decision of the Supreme Court in Rowoldt v. 
Perfetto, 355 U.S. 115, which construed the statute as being 
applicable only if the alien’s membership in the Communist 
Party was ‘‘a meaningful association’’, and which con- 
cluded that on the facts the deportation of Rowoldt was 
not warranted on the ground that his association with the 
Communist Party was not meaningful; or, whether it is 
to be governed by the decision of the Supreme Court in 
Galvan v. Press, 347 U.S. 522, which held that support or 
even knowledge of the advocacy of violence by the Commu- 
nist Party was not prerequisite to deportation. A care- 
ful reading and thorough consideration of the entire ad- 
ministrative record leads this Court to the conclusion that 
the Galvan case should govern the disposition of the case 
at bar. 


In this case witnesses Elorriaga and Scarletto testified 
that during the period here involved they were members of 
the Communist Party and on numcrous occasions saw the 
plaintiff at closed meetings of the Communist Party, to 
which only Party members were admitted. The plaintiff 
declined to testify and offered no testimony either through 
himself or any other witness. At first blush it is some- 
what difficult to discern a distinction in principle between 
the Galvan and Rowoldt eases. In fact the four dissenting 
justices in the Rowoldt case expressed the view that it 
should be governed by the Galvan case. It is important to 
observe, however, that the majority opinion in each case 
was written by the same member of the Court, and that 
the opinion in the Rowoldt case did not purport to over- 
rule the Galvan case. A close intensive analysis of the two 
leads this Court to the conclusion that the line of distinction 
is as follows. In the Rowoldt case the alien testified and 
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gave an explanation of his membership in the Communist 
Party which was deemed satisfactory. His explanation was 
uncontroverted. In the Galvan case the alien denied the 
truth of the testimony offered by the Government. Mani- 
festly the trier of the facts who saw the witnesses had a 
right to believe the Government witnesses. Under those 
cireumstances, the findings of fact could not be properly 
set aside. 


In the case at bar the defendant offered no testimony. 
He not only failed to take the witness stand in the ad- 
ministrative proceeding, but had declined to answer vital 
questions during his interrogation by the Immigration 
officers. The hearing examiner had a right to draw an 
adverse inference against the alien from his failure to 
testify and his refusal to answer questions, since this is 
not a criminal proceeding in which the law forbids such 
an implication. 


Since the testimony offered by the Government was 
uncontroverted and unexplained by the alien, the hearing 
examiner had a right to act upon it, especially as it was 
fortified by the unfavorable inference that might be drawn 
from the alien’s failure to give testimony. It follows 
hence that the case at bar must be governed by the Galvan 
decision, rather than by the Rowoldt case. 


Accordingly this Court finds no basis on which the con- 
clusion of the administrative agency may properly be set 
aside. The plaintiff’s motion for summary judgment is 
denied. Defendant’s motion for summary judgment is 
granted. 


/s/ ALEXANDER Ho.tzorr 
United States District Judge. 


September 21, 1959. 


Order 


Upon consideration of (1) plaintiff’s Motion for Sum- 
mary Judgment, (2) defendant’s Motion for Summary 
Judgment and Opposition to plaintiff’s Motion for Sum- 
mary Judgment, and (3) plaintiff's Memorandum in 
Opposition to Defendant’s Motion for Summary Judgment, 
and the Court having considered the pleadings, affidavit, 
and the exhibit consisting of the certified record of the 
proceedings of the Immigration and Naturalization Service 
pertaining to plaintiff, and after argument by the parties 
in open Court, and the Court having determined that there 
is no genuine issue of material fact and defendant is en- 
titled to judgment herein as a matter of law, it is this 
25th day of September, 1959, 


Orverep that defendant’s Motion for Summary Judgment 
be and the same is hereby granted and the complaint here- 
in is dismissed, and it is 

Furruer Orverep that plaintiff’s Motion for Summary 


Judgment be and the same is hereby denied. 


/s/ ALEXANDER HoLtTzorr 
Judge 


Notice of Appeal 


Notice is hereby given this 29th day of September, 1959, 
that the plaintiff, Jose Maria Gastelum-Quinones hereby 
appeals to the United States Court of Appeals for the 
District of Columbia from the judgment of this Court 
entered on the 25th day of September, 1959 in favor of 
the defendant against said plaintiff. 


Davi Rev 
Attorney for Plaintiff 
711 14th St., N. W. 
Copy to Oxiver GascH 
U.S. Atty. 
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Wiuram P. Rocers, Attorney General, Appellee. 


Appeal from the United States District Court for the 
District of Columbia 


PETITION FOR REHEARING IN BANC OR. IN ALTERNA- 
TIVE, FOR REHEARING BY DIVISION OF THE COURT 


Appellant petitions for a rehearing before the Court in 
bane of the decision of December 8, 1960. If the Court 
determines that the case should not be reheard in bance, 
then appellant petitions for a rehearing before a division 
of the Court. 


In sustaining a deportation order for past membership 
in the Communist Party, the decision in this case holds that 
the Immigration and Naturalization Service must merely 
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prove that the alien had voluntarily joined the Communist 
Party, and that the alien then has the burden of proving, 
if he can, that his membership was not a ‘‘meaningful 
association,’’ and therefore not a cause for deportation, 
within the doctrine of Rowoldt v. Perfetto, 355 U.S. 115 
(1957). 


We believe that this holding as to the burden of proof 
is novel; the Court refers to no decision on the subject 
other than to find ‘‘inferential support’? from a sentence 
in Galvan v. Press, 347 U.S. 522 (1954) (see slip opinion, 
p. 7). The holding is obviously important to the rights of 
aliens and to the administration of the deportation statutes. 
We submit that the holding is incorrect and js irrecon- 
cilable with prior decisions of this Court. We also submit 
that the case should have been considered by a full panel, 
rather than by two judges.! 


1. Since 1950, the statutes have provided for the ex- 


pulsion of any alien who had been, at any time after entry, 
a ‘‘member of the Communist Party.’’ The obvious rigors 
of this provision was tempered by Rovwoldt, which inter- 
preted the word ‘‘member’’ to refer only to membership 
which had a certain political significance, described as a 
‘“‘meaningful association.’’ Rowoldt applied this doctrine 
so as to void a deportation order issued against an alien 
who had belonged to the Communist Party about a year, 
had attended meetings and paid dues, had run a Party 
hookstore (355 U.S. at 117, 118, 125), and had ‘‘consider- 
able, albeit rudimentary, knowledge of Communist history 
and philosophy’’ (7d. at 125, dissenting opinion). 


1 At the oral argument counsel were informed that Judge Edgerton was 
unable to attend the argument because of illness. When asked by the Court, 
counsel for both sides stated that they acquiesced in Judge Edgerton’s par- 
ticipation in the decision without hearing the oral argument. No suggestion 
was made that the case would be considered by only two judges. The opinion 
states, ‘‘ Judge Edgerton took no part in the consideration or decision of this 
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ense, 


3 


In applying Rowoldt, the test, as stated by the Ninth 
Cireuit, is as follows (emphasis supplied) : 


“The precedent value of Rowoldt, then, is not to he 
derived from undue emphasis upon the words ‘mean- 
ingful association,’ as used in that opinion. Rather, 
it is to he gained by comparing the evidence of member- 
ship which was there found to be insufficient with that 
contained in the record of the case wnder_ current 
consideration.’? (Niukkanen v. McAlexander, 265 F. 2d 
825, 828, aff’d, 362 U.S. 390.) 


In the present case the ‘‘evidence of membership’’ on 
which the Board of Immigration Appeals relied consisted 
of a witness’ testimony that he had seen appellant at about 
fifteen Party meetings in 1949-50, some of which may not 
have been closed meetings, and had collected dues from 
appellant, plus other testimony, admittedly inherently con- 
flicting, which the Board accepted only as corroboration 
of the first witness (see Brief for Appellant, pp. 2-4).? 
Obviously, this evidence does not measure up to that which 
was held insufficient to establish deportability in Rowoldt. 


Rowoldt defined the deportable class, ‘‘member of the 
Communist Party,’’ as including only members with ‘fa 
meaningful association.”’? It is undisputable that the 
Immigration Service has the burden in an expulsion case 
of proving that the alien is squarely within the deportable 
class charged. Chew v. Rogers, 103 App. 1D.C. 228, 257 
F. 2d 606 (1958). Accordingly, the decision in this case is 


2The Court’s opinion (slip copy, pp. 2-3) quotes the Board’s recital of 
the testimony introduced by the government (J.A. 30). Not all of this testi- 
mony was credited or accepted by the Board, however (see J.A, 33), and in 
some respect the recital is inaccurate (sec Brief for Appellant, p. 3, ftn. 3). 
The actual findings were recapitulated by the Board in a subsequent opinion 
as follows (J.A. 35): ‘*Membership in the Communist Party was found to 
have been established on the testimony of government witness, Searletto, who 
testified that he had collected Communist Party dues from the respondent 
and bad attended closed meetings of the Communist Party with him and the 
general corroboration offered by the testimony of government witness, 
Elorriaga.’’ 
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contrary to principle. For it sustains deportation on the 
basis of proof which does not establish that the alien 
actually is within the deportable class as correctly defined, 
and places on the alien the burden of proving that he is 
not within the class once the Service has shown that he 
may be within it. Rowoldt itself stated (at 120-21) that 
there must be ‘‘a substantial basis for finding’? and a 
“‘solidity of proof’? that an alien was the kind of a Party 
member who was deportable. That Rovoldt requires 
unambiguous proof of deportability was recognized by 
this Court in Brownell v. Anzalone, 102 App. D. C. 280, 
282, 252 F. 2d 844, 846, a non-Communist deportation case 
which cited Rowoldt for the proposition that, ‘‘Before we 
would allow imposition of so harsh a sanction as deporta- 
tion—especially after 35 years of residence—we would 
require an unambiguous record which discloses clearly a 
properly supported basis for present deportation.’ 


Moreover, the present holding, that the alien is deportable 
merely on a showing of Party membership unless he 
affirmatively explains away the significance of the member- 
ship, is thoroughly inconsistent with the Court’s decisions 
in the unreported cases of Cherner v. Rogers, No. 12,877, 
decided May 7, 1958, and Larson v. Rogers, No. 13,003, 
decided September 8, 1958. In both cases the Court 
remanded deportation orders to the Service for recon- 
sideration in the light of Rowoldt, despite government 
opposition which pointed out that in both eases there was 
proof of Party membership and the aliens had not made 
statements negativing the significance of the membership. 
In Cherner, despite the absence of any exculpatory testi- 
mony or statement by the alien, this Court ordered the 
remand on the ground that “‘the Board of Immigration 
Appeals appears to have relied on the view that mere past 


3 The appellant has resided uninterruptedly in this country since he was 
admitted in 1920, at the age of ten. He is married and has two children 
and five grandchildren, all born in the United States. (J.A. 4.) 


5 


membership in the Communist Party was sufficient to 
predicate deportation, in contrast to the view stated in 
Rowoldt v. Perfetto.’? Yet the present case holds that 
mere past membership is sufficient to predicate deportation. 


In Grondahl v. Rogers, No. 13,158, while the appeal was 
pending in this Court the government withdrew the two 
deportation orders involved, mooting the appeal, in order 
to permit administrative reconsideration in the light of 
Rowoldt. Upon reconsideration the Board of Immigration 
Appeals terminated the deportation proceedings. Yet 
there too neither of the aliens had testified or made an 
exculpatory statement. 


2. The decision is based on a mistake as to the terms 
of the Alien Registration Act of 1940, and a consequent 
misunderstanding of the purpose and function of the 
changes in law made by the Internal Security Act of 1950 
and carried forward in the Immigration and Nationality 
Act of 1952. The opinion reasons as follows: (1) ‘‘Under 
the Act of 1940, it was necessary in each deportation case 
involving membership in the Communist Party to prove 
that the individual advocated overthrow of the government 
by foree and violence. The position of the Communist 
Party itself was immaterial.’’ (Slip opinion, p. 6.) (2) The 
1950 Act, carried forward by the 1952 Act, ‘‘dispensed 
with the need for proving, in each individual case, that the 
alien involved advocated overthrow of the government hy 
force and violence, and made Communist Party memher- 
ship the test.’? (Ibid.) This, in effect, ‘‘applies to 
membership in the organization a presumption of espousal 
of the doctrines of the organization.’’ (Slip opinion, p. 7.) 
(3) All Rowoldt did was to make ‘‘that presumption 
rebuttable.”’ (Slip opinion, p. 8.) 


In fact, and contrary to the opinion’s statements, the 
1950 and 1952 Acts did not change a pre-existing test of 
personal advocacy to organizational membership; they did 
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not enact some new presumption which Rowoldt held to 
be rebuttable. 


In the Act of October 16, 1918, 40 Stat. 1012, as amended 
June 5, 1920, 41 Stat. 1008, Congress provided for the 
exclusion and expulsion of aliens in certain ‘‘subversive’’ 
classes. The classes included not merely aliens who them- 
selves advocated violent overthrow, but also ‘‘Aliens . . . 
who are members of or affiliated with any organization, 
association, society, or group, that believes in, advises, 
advocates, or teaches: (1) the overthrow by force or 
violence of the Government of the United States or of all 
forms of law .. .”? Sec. 1(c) of 1918 Act, as amended by 
1920 Act. In April 1939, the Supreme Court held in 
Kessler v. Strecker, 307 U.S. 22, that the 1918 Act, as 
amended, applied only to authorize the expulsion of aliens 
who were members of the proscribed organization at the 
time of the initiation of the deportation proceeding, and did 
not include former members. 


All that the Alien Registration Act of 1940 did, so far 
as this subject is concerned, was to ‘‘repeal’’ Kessler v. 
Strecker by making the exclusion and expulsion provisions 
of the 1918 Act, as amended, apply, retroactively, to aliens 
who were past as well as present, members of the 
proscribed organizations. Sec. 23 of 1940 Act, 54 Stat. 
673. And, contrary to the Court’s opinion (slip copy, 
p. 6), what Harisiades v. Shaughnessy, 342 U.S. 580 (1951), 
upheld was not deportation on grounds of the alien’s per- 
sonal advocacy, but deportation under the cited provisions 
of the 1918-1920 Acts, as amended by the 1940 Act, because 
of former membership in an organization which advocated 
violent overthrow. 


Accordingly, the 1950 Act did not, as the Court supposed, 
introduce a presumption of personal advocacy arising from 


4See, 1 of the 1918 Act, as amended in 1920, required the exclusion of 
listed classes of aliens. Sce. 2 required the expulsion of aliens who were 
members of the classes enumerated in sec, 1. 
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organizational membership. If there was such a presump- 
tion, it was introduced in 1920 and made retroactive by the 
1940 Act, Nor has that presumption ever been made 
rebuttable. On the contrary, the passage from Galvan v. 
Press, 347 U.S. 522, 528, quoted in the present opinion 
(slip copy, p. 7), flatly states that ‘‘support, or even 
demonstrated knowledge of the Communist Party’s advo- 
cacy of violence was not intended to be a prerequisite to 
deportation.’’ Nothing in Rowoldt modified this state- 
ment. Moreover, it is unsound to rationalize the member- 
ship deportation clause as establishing a presumption of 
personal advocacy from organizational affiliation. No such 
rationalization was advanced in Harisiades v. Shaughnessy, 
which sustained the clause. Nor is there anything in 
Rowoldt which relates to any such theory. 


What the 1950 Act, carried forward by the 1952 Act, 
actually did was to make membership in the Communist 


Party by name a cause for deportation. This may be 
described as a legislative presumption that the Communist 
Party is an organization which advocates violent over- 
throw. But this presumption too is not subject to rebuttal 
and was not touched by Rowoldt. 


In short, Rowoldt has nothing to do with any statutory 
presumptions. The view on which the Court’s decision in 
this case rests, that Rowoldt made a statutory presumption 
rebuttable, is erroneous. Rowoldé merely interpreted 
‘“<member of the Communist Party’’ to mean a certain kind 
of member, and not every organizational member. There- 
fore, contrary to the decison below, Rowoldt left on the 
government the burden of proving that the alien was that 
kind of member and hence within the deportable class. 


Respectfully submitted, 


Davip Rein 
JosePH ForER 
Attorneys for Appellant 


CERTIFICATE 


I certify that the foregoing Petition for Rehearing is 
presented in good faith and not for delay. 


Davin Rein 


